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PREFACE. 


E Authors whom TI have 
attempted to abridge have 
ever been univerſally admi- 
red: The one, for his great 

Perſpicuity, and unconteſted Autho- 

rity; the other, for his infinite Fa- 

8 rity of curious and uſeful Learning: 
So that I cannot doubt but my En- 

$ deaconrs would be in ſome meaſure 

acceptable, if I could any May con- 
tribute to the better remembring, or 

g caſter underſtanding, of what all who 

Vudy our Laws deſire to be perfect 

laſters 

I. has been à great Diſcourage- 
ment to the Study of the Law, that 

theſe Authors, which are generally 

recommended to be firſt read, are in 
many Parts ſo very difficult, that it is 
A 2 ſcarce 


* 

* 
+ 

7 
» 
A. 
= 


iy The PREFACE. 


ſcarce poſſible to underſtand them, 
without a previous Knowledge off 
thoſe common Groun1- which great | 
Men are apt to think beneath the 
Dignity of their Writings to tate i a: 
Notice of. This I fear has cauſed F,, 
many to forſake their Studies with JF, 
an Averſion to the Law it ſelf, 25 
and a miſconceiv'd Opinion, that 15 
generally it is 3:42 to be reconciled , 
eith the natural Notions of Right re 
and Wrong ; and that moſt of its Di- © 
ſtinctions conſiſt rather in the empty 71 
Chicanery of Words, than in any real, 4. 
DziFerence in the Nature of Things. * 2 
T have therefore, for the greater Eaſè 2, 
of Beginners, endeavoured to e- fo 
plain many of thoſe Caſes which u- 1, 
ſually appear moſt intricate at firſt |; by 
Reading; and tho I am ſenſible that Pe 
many of my Explications will ſcenm 7 
rrifling and obwious tothoſe whohave 

made any Progreſs in their Studies, 


yet if they may any Way prove nſe- C 
ful to them for whoſe Benefit alone 7 
they were defizn'd, I hope they will ¶ 5% 
not he condemned as wholly unſer "Wc 


©iceable to the Publick. 4 
Many | 
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„, Many alſo have been diſcouraged 
of from laying the Foundation of their 
5 83 Studies in theſe excellent Books, be- 
be cauſe great Part of themis not Law 
ee at this 0 ; aud they cannot eaſily 
a perſwade themſelves to read ſo much 
th T abſtruſe and obſolete Learning, with 
that Attention which is —_— to 
at the perfect Underſtanding of it. But 
2d whoever conſiders how great a Cohe- 
ht rence there is between the ſeveral 
Parti of the Law, and how much 
ry the Reaſon of one Caſe opens and 
al depends upon that of another, will, I 
+ 3 preſume, be far fromthinkins any of 
ſe the old Learnins uſeleſs, which will 
X-M ſo much conduce to the perfect Un- 
u” I derſtanding of the Modern. I could 
if 36 no means therefore think it pro- 
ar per to leave out any Point of Law, 
merely. for its being diſuſed; but that 
young Students may know what is 
„ (Anow in Uſe, I bave ſhew'd in what 
(c- = Caſes the Law has been alter d by 
"1 Parliament, or my Lord Coke has 
been contradifted by Modern Reſolus 
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hape taken Care to have all my | 

own Additions printed in a particu- 

lar Character; ſo that J hope J. ht 

not be cenſured for having blended \: 
© them with what depends on the Au- 
thority of theſe incomparable Au- 

thors, ſince no one can be in Dan- ” 

ger of being led into any Miſtake |; 
thereby. 7 


. 


4 | ow” ho 1 EE 
/ k | AN 1 
ue Firſt Part of my Lord COR Ess 
1 Inſtitutes, 
6 | | 2 be 
"on 2 
* 


o FEESIMPLE. 

Enant in Fee-fimple is he, who 
hath Lands or Tenements to hold 
to him and his Heirs for ever. 

| The word Tencre, from which 

FT cnant is derived, ſometimes fignifies to 

Have the Eſtate of the Land, as non Tenet 

Jeaded by the Tenant to a Precipe, figni- 

es that he has not the Freehold of the Land 

IÞ Queſtion: Sometimes it ſignifies to hold 

and by fome Service: Sometimes it ſig- 

whes to be bound, as Teueri & firmiter ob- 

Rg27: in a Bond, Sc. 

» Feodum idem eſt quod bereditas, and ſigni- 

Hes that Land belongs toa Man and his Heirs. 

metimes Land, as holden of « Lord by 

me Service, is call'd his Fee; as when Te- 
ant in Avowry pleads extra feodum; Ec. 

@is ſignifies that the Land is not holden of 

ac Avowant, but none can plead this, un- 
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and Tenements; or Perſonal, as Annuity ait 


for his Habitation, for he cannot carry on b 8 


Of Fee-ſumple. 


laſs he takes the Tenancy upon him, for gig... 
75 te that the 12 TTrle Mul 
the Seiguiory ſhould be diſputed by one wh 14 
has nothing to do with the Tenancy. Me; 

Simplex idem eſt quod Legitimum vel Pu K. 
rum, therefore a Fee conditional, or quali Jon 
fied, are not properly Fces-fimple. her; 

Hereditaments are cither Real, as Land 


or mix d, as Dignity of Earl, &c. of ſuch; 0 
Place. with 
Some can take a Fee only for the Beneſ ad 


{ icon of others, as an (a) Infidel or Alien, deb keit 
e 


cannot hold any Freehold, and if they mak Age. 
ſuch Purchaſe, the K. on Office found ſhi 7; 
have it. If they die, the Law caſts thcigg,,. 
Eſtate on him without Office, for the Frey it 
hold cannot be in Abeiance; nor can an Ali iv. 


take a Leaſe J. of Land, but if he be a M a} 


chant amy, he may take Leaſe Y. of a Houggye 


Merchandiſe without it; but if he dies rh 


leaves the Realm, K. ſhall have it: If Mer 
makes him a Denizen, he may purcha a 1 
and his Iflue born after his Denization ſhi 
Inherit; if he dies without ſuch, the La 


Mall eſcheat to the Lord. 1 . 


The Purchaſe of one attainted of Tre 1 * 


ſon or Felony goes to the King; the Pugſth, 
| Chaſe of one guilty of Felony, and aft Nh 
* 


wards attainted, ſhall eſcheat to the Loi hi; 
for in the firſt Caſe the Purchaſer was a Pac 
n Lau when he purchas d, not fo intheoth the 

If any Corporation civil or religious phy 1, 
chaſe Land without Licence, by the Stati igl 


of Merumain the next Lord may enter with 
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or the firſt Year after the Purchaſe, in his De- 
e Mult the next AMeſne Lord within the next 
"Half Year may enter, and fo ſhall all tho 
„, Meſies in their Turns; in Default of all, 
P K. ſhall have it for ever. By a favourable 
ſual Conſtruction, K. ſhall preſently ſeize In- 
heritances, which lie not in Tenure. An 
and Annuity, becauſe it is Perſonal, is not Mort- 


uit) main. | 
chi One when at full Age may perſect, or 
without Cauſe alledged, waive a Purchaſe 
net ade by him within Age, fo may his 
WhHeir, if he dies without agreeing at full 
8 | 


ſhi Non compos making 2 Purchaſe, and re- 
theggrering his Memory, can't waive it; 

Furt; it he may, if he doth not, his Heir may 
Allggive it. | 

Me Abbot purchaſing without Conſent of his 


louQgvent, cannot waive it at all; nor can 
n fs Succeſſor, unleſs it was to the Prejudice 
zes off the Church, as if too great Rent were 
[f | erved, Ec. 


A Wife can take no Eftate from her Huſ- 
| 11nd, but ſhe may take from a Stranger, 
Lait the Husband may diveſt it; if he doth 
nar, the Wife after his Death may waive or 
Treyrfe& it, fo may her Heir, if ſhe die 
| hout doing either. 
afte MWhoever takes a Fee, mult either take it 
Loi his natural Capacity, or in a politick 
* 1Wpacity ; therefore, tho! anciently a Grant 
0:14 the Lord to his Commoners, that their 
sy leading to their Waſte Jhould not be 
tatif&iohtned, or a Grant to a Lord, & homi- 
vis ſuis tam liberis quam nativis, or Pur- 
| Ba -:- S 
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*haſe of Land by Pariſhioners or Tnhabſ 
:rants, or Church-wardens, or probi homin e- 
de Dale, were holden to be good; yet thee: 
Law is otherwiſe now. But Church-ug Re 
dens and Pariſhioners may purchaſe-· Goo Ni 
for they are a ſpecial (a) Corporation Ot 
[this Purpoſe. 2 
Wife of J. S. Earl of P. Dean of D. & Er 
may take by ſuch Name, and the Purcha He 
will be good, tho' the Chriſtian Name por 
«miſtaken, for there can be no Doubt whos + 
meant by ſuch Name, utile por inutile n Ith 
vitiatur: But in Pleading, the proper Nay Po. 
muſt be ſhewn. Nor is it ſafe in Pleadi I 
to tranſlate Surnames, as to call one nam: Ide 
Williamſon filius Wilt, for th our Chriſtiu&or 
Names were for the meſt Part known tot 
Romans, aui re know how they would hind 
callerone of ſuch a Name in Latin, it is oth Wit 
- viſe of Surnames. Name of Confirmation // 
different from that of Baptiſm, ought to] alu 
uſed. Primegenitus filius, omnes liberi At it 
beredes J. & are good Names of Purchaſ @-/ 
No Limitation whatſoever to a Basti 7 
before he is born can give him an Eſta rab 
tho' the Words are to the next Iſſue of 7 m 
begotten of J. N. Legitimate or Illeg Wilt 
mate. So that tho he afterwards becom han 
Baſtard Eigne, yet is he not helped. 
But 4 Baſtard having gained a Name Ut. 
Reputation, may purchaſe by it, and Pat 
other lawful Subſechs, tho Ideots, Lepe « 
Ec. except Monſters, and Men of — uilt 
2 of ſome Order. An Hermap he 
dite may purchaſe according to the Sex ti 4 


2. 
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F Of Fee-ſtmpte. 
hal The Grant of an Office by King or Sud 
nine, concerning the Adminiſtration, Pro- 
t uh eceding or Execution of Juſtice, or King's. 
e Revenue to one unskilful, is void, for the. 
0% Þ'1blick is injured by it. Nor is a judicial 
2 Office grantable in Reverſion, for th the 
Grantee be never ſo fit at the Time of the 
. % Grant, he may become unfit when it takes. 
chi effeft. Nor can the Stewardſhip of a Ma- 
1e | bor be granted to an Infant. . 
vhous K. may be ſaid to be ſeized of an Office 
en (tho' he can't be an Officer) in reſpect of his 
Nar Power to grant it to another. | 
ad: By 27 El. 4. A Purchaſer. for good Con- 
lame $deration ſhall avoid all former. fraudulent. 
-jſti;Conveyances, One having a good Leaſe for 
ro ty Years, forged one for ninety Years,. 
1 hend fold the forged: Leaſe, and all his Inte- 
ol: Feſt in the Land to J. &. this is no Purchaſe 
tio: he 22 within that Statute, 7. e. for 
t to faluable Confideration, for J. S. knew not 
ri At it, nor contracted for it, nor was it at all 
hal. nedered in the Bargain. 
zaſtih Terra, derived a TZerendo, ſtrictly ſignifies 
Ei;&2ble Land only, but in a legal Senſe it 
of 79 dmprehends all forts of Ground. Land 
leg Built is moſt worthy, and ſhall be firſt de- 
ecoms Landed in a Precipe; ſor Things are res 
ected in Law as they are more or leſs uſe- 
me l to Man. Water is not demandable by 
and Pat Name, but ſo many Acres of Land 4- 
Lepa coopert”. Grant of Land paſſeth Houſes 
elig Milt on it, for cujus eſt ſolunt, ejus oft uſqnue 
1aph' cæliun. 
ox i Z a Man by no ſort of. Conveyance can 
wit. a Fee to move out of one P'ſon into an- 


B. 3 other, 
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other, as he Pall appoint ; yet by Cuſtomyy; 
a Fee may be moveable: As where 100 4% 
cres have Time out of Mind been ſet out . 
yearly to ſeveral Perſons, ſo many to one, fo ' 
many to another, ſo that the Number only ./ 
is certain, the Place uncertain ; ſo if it be 
reed on Partition betwixt Parceners, that - f 
one ſhall have the Land the firſt Year, & 1 
half Lear, the other the next, and fo by e 
Turns for ever, in which Caſe the Fee © © 
each of them is ſeveral, and moveable, a; 
well as the Poſſeſſion. Ne, That Parti C 
tions between Parceners are favour'd ani 8 
Privileged, becauſe their undivided Fiſtat, P 
<ras created, and caſt on them merely by © 
Act of Law. _ 
Grant of Veſtura Terre paſſes the Under m 
wood and Sweepage; but the Soil, Timbe + W 
or Mines paſs not by it, nor by Grant“ 
the Herbage, tho Livery of Seifin be made til 
But it is holden, 1 Vent. 393. that the Gram C. 
of Veſtura Terre with Livery paſſes th tei 
Soil, but the Grant of Prima Veſtura fi th 
220 certain Time paſſes the firſt Cutting ons Fi 
from fuch a Day to ſuch a Day it faſſe pa 
the Soil. If one grants to the Grantce «8. 
the Herbage of his Wood all his Land i pa 
his Poſſeſſion, the Whole ſhall paſs, or, 
is fo far poſſeſſed of the Whole, that he m NM. 
hive an Action of Treſpaſs for a Treſpaſ to; 
any Part of it. Grant of ſeparalis Piſei M. 
via paſſes neither Water or Soil; Anna pi 
ſes the Water, and Piſtary, but not th Wa 
Soil: All the Profits, with Livery, paſs th 87s 7 
Soil; Boſens paſles Soil as well as the Tim 72 
ber of any Wood-Land 3 Hoſcus Creſcer tha 


aſl: 
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tom F paſſes no leſs, for Creſcens is idle, and ſig- 
A. nifies no more than the Law would have im- 
cut Plied. Alnetum, and ſuch like Words paſs 


e, h Wood-Land of ſuch fort, but no other. Pa- 
only Pura not only paſſes Land of that Nature, 
it be but alſo Fecdings in another Soil. Paſctmmn 
tha - fignifies any Land whatever uſed for feed- 
r. @ ing of Cattle, But Land can't be demand- 
ſo by ed by the word Paſcuim in a Precipe. 

ee dd General Words, as Honour, Iſle, Caſtle, 


e, a; will paſs 2 compound, as Honour, or 
art Caſtle will paſs divers Manors, or Things 
an Simple of different Natures, as Fearm will 

17 Houſes, Lands, Tenements; a Plow- 
iy hy + and, or fo much as one Plough can till, 
an Ox-gang, or as much as one Ox can till, 
4 paſs Arable, Meadow, Paſture, and 
Wood, c. neceſſary for ſuch Tillage; 


Grange paſſes Barn, or Stable, with its Cur- 
tilage; Meſſuage paſſes Houſe, Orchard and 
Curtilage; Stagnum or Gurges, paſs Wa- 


gh ter and Soil, (in a Precipe for Gurges, &c. 
a fi the Eſplecs muſt be laid in taking of the 
%% Fiſh;) Foreſt, Warren, Cheſe, or Vivary, 
taſſ paſs both the Ground and Privilege. 
cc A Grant e centum libratis - £674 will 
nd i; paſs Land of that Value. 

or | Tenement paſſes any Thing whereof a 
n, Man may be ſeized, ut de libero Tenemen- 


; Hereditament, any Thing wherein a 
Piſei © Man may have an Inheritance. 

a pa lf one makes a Feoffment with general 
t th Warranty, 7. e. againſt all Men, and there 
Is thi s 920 mention made of the Writings concern- 
Tim ig the Land, the Feoffor ſhall retain all 
-eſcer that are material for the Defence of the 


B 4 


Title, 
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T itle, and that ſerve to deraign the War- , 


ranty Paramount, i. e. That entitle him to 
wouch ſome other bound to warrant the 
Land; but the Feoffee ſhall have thoſe 
that concern the Poſſeſſion, as Court-Rolls ; 
but if the Warranty be only againſt the 
Feoffor and his Hcirs, the Feoffee ſhall 
have all the Deeds; fer in the firſt Caſe the 
Fecffor is bound at his Peril to defend the 
Tile, and therefore fhell keep wwhat will 
enable him to do it; in the latter Caſe he is 
ſafe, ſo long as he impeaches not his carn 
Fecftment. „ 
There be eight formal Parts of a Deed of 
Feoffment. 1. The Premiſſes, which name 
the Feoffor and Feoffee, and the Certainty 
of the Land to be convey'd. 2. The Haben- 
aum, which names the Feoffee again, and 
limits the Certainty of the Eſtate. 3. The 
Tenendum, which muſt at this Day be of 
the Chief Lord, by force of the Statute of 
Quia emptores Terrarum. 4. The Redgen- 
dum. 5. The Clauſe of Warranty. 6. In 
ciljus ret Teſtimonium ſigillum meum à4p- 


Foſui, containing the Sealing, which is an jo 


eſſential Part, 7. The Date containing the 
Day, Month, the Style of the K. and Year 
of the Lord. It was anciently holden, that 
a Deed dated before the limited Time of 


Preſcription was not pleadable, therefore | 


they often omitted the Date. If no Place F 


be mentioned, the Feoffee may alledge it 
made where-ever he will. 8. The Clauſe 
of his Tuſtibus of late diſuſed, was ancient- 
ly written by the ſame Hand which the 
Decd was, and the Deed was read to 


the 
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the Witneſſes, and then their Names 


enter'd. 
No Exceptions are good againſt a Wit- 
neſs, but thoſe that prove him to. want Diſ- 
eretion, to be a Party in Interett, an Infi- 
del, or a Perſon infamous, as one attainted 
for giving a falſe Verdict, or of Conſpiracy 
at the K. s Suit, or convict of Perjury, Præ- 
munire, Forgery. on the 5th of El. or Fe- 
ny, or one that by Judgment hath loſt his 
ars, or ſtood in the Pillory or Tumbrel, 
or been branded, (que ſimr minoris culpæ 
ſunt majoris infamie';) or Champion re- 
cane | 
But many Exceptions that are good 2+. 
inſt a Juror, are not ſo againſt a Witneſs, 
as Affinity or Conſanguinity, how-near ſo- 
ever. (For if a Furor be challenged, his 
oom may: eaſily be ſupplied by. others; 
t it is otherwiſe of a TFitnsſs.) So of Out- 
wry in a Perſonal Action. And one na- 
med a Diſs'or in the Writ, has been allaw- 
xd to be a Witneſs to the Decd; orhberwviſe 
'e Demandaut by a fiftitious Suppoſal, ma- 
ng the Witneſſes Parties to the Action, 
gli defrand the Tenant of the Benefit of 
wir Teſtimony. „ 
But where the Witneſſes in a Deed are to 
joined to the Jury, (as they frequently 
were in former Iimes, by Proceſs awarded 
painſt them, as we!lkas the Jury, ] the ſame 
Exceptions that arc good againſt a Juror 
e good againſt them, becauſe it they 
ould, with the Jury, find it to be the” 
ecd .of the Party, no Attaint will lie, for 
bat more than. twelve airm the Deed: * 
B 5 Yer 
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Yet an Attaint will lie againſt the Jury if 
they ſhould find that it is not his Deed, # z 
for the Witneſs cannot teſtify a Negative. 
For tho' they may directly ſevear, that ſuch * 5 
a Deed is the Party's Deed, they can't u 
fwear the contrary ; for the this may be | i 
collected from what they 2 fear, © 
their Office is only to teſtify what they know, b 
20t to make Inferences from it. When Wit- ir 
nefles are joined to a Jury, there muſt be 5 
more than one. m 
When a Trial is by Witneſſes, as of the M 
Challenge of a Juror, or Summons of a co 
Tenant, the Affirmative ought to be proved 
by two, or more. But when the Trial is an 
by Verdict, Judgment is given on that, te 
and that is given on Evidence. Fiolenta pre ſu 


ſumptio eſt pleua Probatio; as if one be to 


ſtabbed in a Houſe, and another run out of ny 
it with a Knife bloody, and none elfe in an 
the Houſe: Prefumprio probabilis moves tai 
little, Preſumprio levis moves not at all. bu 
Wife can't be a Witneſs for or againſt her ed 
Husband. Nor can a Party to an uſurious La 
Contract be a Witneſs againſt the Uſurer, 801 
tho' another informs; for by this Means he ha 
would avoid his own Bond. de 
K. 's ancient Charters of Inheritance had you 
the Clauſe of his Teſtibus, as thoſe of No- the 


| bility. Kill have; in A.'s other Grants, fete 41/7 
meipſo is at this Day uſed inſtead of it. Vr 


A. Deed of Feoffment may be good with- 2; 


out any of the eight formal Parts; as if Land E 


be given to A. and his Heirs, without any inh. 
Habendum, c. or to hold to A. and Bro 
his Heirs, without naming him * tbe an | 

| blem 


* 


| 
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Habendum, yet both Deeds are good. For 


the <vord Heirs, which alone is an efſential 


Word, is not wanting, and no Deed ſball 


e void, which by any Conſtruction can be 
made good, but it muſt be ſealed and de- 


livered. 

None born out of lawful Wedlock can 
be an Heir. Nor a Monſter, i. e. one want- 
ing humane Shape, as having a Dog's- 


Head, but one having Fingers or Toes too 


4 


* 


many or too few, or Limbs diſtorted, is no 
Monſter. Hermaphrodites ſhall inherit ac- 


' cording to the Sex that prevails. 


as | 


& 
* 
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An Alien can neither inherit, ner have 
an Heir; one made a Denizen by K. Let- 
ters Patent may purchaſe Lands, and his Iſ- 
ſue, born after the Denization, may be Heir 
to him. One attainted of Treaſon or Felo- 


ny can neither inherit, nor have an Heir; 
and his Blood is ſo corrupted by the At- 
2 tainder, that it cannot be abſolutely reſtor d 


but by Parliament : But if a Perſon attaint- 


ed be pardoned by the King, and purchaſe 


Land, and have Iflue a Son, and die, ſuch 


'Son ſhall be his Heir ; but if the Father 
have an elder Son alive at the Time of his 
Death, born before the Attainder; the 


\ & younger Son born after cannot be Heir to 


the Father; for the elder Son, tho" he be 
diſabled to inherit, yet is ſtill the elder 


Brother, and the Younger. cannot be Heir 
chile he 75 alive. 


But the Iflue of one made a Denizen:ſhalt 


inherit the Father, tho' he have an. elder: 


Brother alive, born while the Father was 


an Alien; For Denization has not ſuch & 


Rel ro 


1d. 193. 


F Ley 60. 


Rol, Ab. 
F52. con. 


O Fee-ſemple.. Y 
Retroſpect as Naturalization, .<obich makes. N 
a Man a natural Subject ab initio; but a 
Denizen derives his. very Eſſence as 4 th 
Subject from the Denization, and his Son 4 
born before never had any more Right to 
inherit,. than if he had not been his Son hi: 
at ail. © to 

It is clear, that the Sons of one Attaint- for 
ed, born before tho Attainder may inherit Ca 
one another. But my Lord Coke holds o- C. 
therwiſe of the Sons of an Alien, or Perſon at. C 
tainted; but has been ſince contradifted; for aa, 


1 Yaugh274. a Brother may in Mortanceſtor .make hin: wl: 
. felf Heir to his Brother <eithout mentioning De 


the Pather. S 

Outlaws in Debt, Hereticks convict, Per Ca 
fons excommunicate, or attainted of Pre- 8. 
jure, Lepers, Ideots, Cc. may be Heirs, eit) 
Child born in ſecond Marriage with in nine K. 
Months after the firſt Husband's Death, e 
may be Heir to the firſt or ſecond Husbanq; co 
which he pleaſes. At this Day, an Heir 4 t 
cannot fue a Bond made to his Anceſtor. ec 

Fiſh at large in a Pond, Doves in a Dove: :1 
houſe, go to the Heir, thoſe that are caught 5 


to the Executors. Chi 
glue 
Nemo eſt Heres viventis... or : 


By a Gift to A. and his Heir, the Hes Kon 
can take nothing, not an Ju lerxitauce, beer 
cauſe there is no Pelſſibility of its contiuui Mibl. 


fer ever; not a Freehold deſtendible,. bo F, 


eatiſe ſuch mrſt cuntiuue during Lives. in Whe 
Eſſe or:ly, and no Man can create a uc feſt 
Fi{tate, A Gift ta A. or his Heirs paſſes i ech 
Stau; 


, Of Fee-ſimple; 
akes Rate for Lite only; a Gift to A. and Y. dg 
t a Meredilus, paſſes no more for the Uncer- 
s 4 Minty; but a Gift to A. & Hærelibus, gives 
Son @ Fee, without adding ſis. _ 
t to A Leaſe J. is made to J. S. Parſon and 
Son his Succeſſors, and after a Releaſe is made 
to him and his Succeſſors, yet he takes but 
int» for Life. For the Word Succeſſors in both 
xerit Caſes is void, in the firſt,. becarſe no ſole 
s o- Corporation, except K. can be poſſeſß d of a 
nat · Chattel; iu pod envoys beeguſe the Rele:js 
- for gan't entire to him in that Capacity, iu 
him, which he had nothing befoxe. Grant by K. 
ning Decauo & capitulo habendum heredibus 
E ſuccefſoribus ſins, veſts im their politic k 
Per Capacity only: Grant to 7. S. and his Heirs 
Pr£- and Succeſſors, veſts in his- natural. Capa- 
eirs @ty only; and tho' it may be ſaid,: that the 
nine K. is deceived in uſing the word Heirs ia 
-ath, He firſt Caſe, and that of Succeſſors in the 
2nd, Ncond, yet thoſe Words which were uſed on- 
Heit ? to make the Grant more firm, ſhall nat 
r. 2 conſtrued to make it void: 
ore. A Gift, to A. & liberis ſuis, and their 
ugh: Heirs, gives. a joint Fee to him and his. 
Children then born. The word Heirs in- 
ludes all Heirs: whatſoever, whether near 
r. remotèe. 
3 The Iſe of Man, tho a. Territory diſtindt 
Hen om the Kingdom, has been granted un- 
„Je. ſger the Great Seal, and is., therefore deſcen- 
2% ible by the Rules of Common Law. 
„ be Feoffment is the only Conveyance, which 
£5. hen the; Feoffor's Entry is lawful, doth. 
ne eſtroy all. wrongful Eſtates, becanſe the: 
es 1 Fecffor re-entring to inake Livery, re-contt- 
Stau . 3 al 


Of Fee. ſimple. 


eres his former Hſtate. All corporeal I 5 
_ did at Law pals b Fcoffmen wit 
without Deed : Incorporeal Inheritance, Enn 
i. e. ſuch as are neither Tangible nor Vit Ine 
ble, paſs by Delivery of the Deed. Chart He: 
properly — a Deed of Feoffmen hy 
2 127 any Deed whatſoever, Do, is th wle 
apteſt Word of Feoffment. ; Wo! 
A Fee may pu without the word Heir. 6 
1. By Deviſe, by the expreſs Intent as i 
the Deviſor, as ws Gans Land is deviſed t the! 
A. and that he ſhall pay 20 J. for it to th him 
Executor; fo a Deviſe to A. to give, « 7 
ſell, or for ever, or in Fee-fimple, or 1 moi 
him and his Aſſigns for ever, or to him, { x6 2 
Sanguint ſuo, give a Fee- ſimple; but a D. Nun 
viſe to A. is ſemiui ſuo, gives an-Enti mui 
only; a Deviſe to him and his Aſſigns, giv: he 
a State for Life only. 18. 
⁊. By a Fine ſur connſans de droit con Hits 
ceo que, Sc. for it ſuppoſeth a precede * 9. 
Gift in Fee, Pa 
3. By a Releaſe of one Jointenant or Pa her. 
cener, to one of the others only, or to al 
or by Releaſe of Right by Diſs'ce to Diſs; 
becauſe the Perſon to hom it is made 
ſoiſed of a Fee before, In like manner by 
Relcaſe of a Seigniory or Rent-charge mai 
to the Tenant of the Land; for tho 
feme Purpoſes it may be ſaid to paſs au! 
ſtate, it gives no Benefit to the Tenant, li 
by Extinguiſhment of the Eſtate of him thil 
. Feleaſes, . A 
4. By Recovery, for «vhere 4 Fee is (4 
manded by the Writ, the Judgment muſt 
entended to purſue it. | 


1 


Fo I 1 | 


| Of Fee-fumple: 

allv® 5, By Creation of Nobility by Writ, 
men, Without any Limitation, which of it ſelf 
ance; Ennobles the Blood to a Man and his Heirs 
Vit Uncal, unleſs the Writ limit it to the 
hart. Heirs males, Sc. But Creation of Nobility 
nent by Patent, which is of late more generally 
is th wed, gives no Inheritance without proper 

Words. 


Heir 6. In Gifts that take effect by Reference 4 


ent « as if A. give Land to J. and his Heirs, and 
ſed t then B. enfeoff A. as fully as A. infeoffed 
to th him. | 
ve, 0 7. In Gifts of Frankmarriage, or Frankal- 
or ti moin, for the Law had a particular Favour 
m, & td <rorks of Piety, and the Advancement of 
a De Families by ſuch Gifts; and ancient Grants. 
Enti muſt be expounded, as the Law was taken. 
give When they were made. 

8. In Gifts to K. or Corporation aggre- 
con gate; for they never die. 


ede: 9. In Grant of Rent to a Parcener to make vid. Surra; | 


a Partition equal; for it is granted in lieu of 
r Pa ber Inheritance of the like Value given her by 
o all A | 
10. In the Grant of the Privilege of an 


iſs! 
ade i Mart by K. at a Juſtice-Scat ; for there is a 
r by ecial Law of the Foreſt. 

mad 11. But the words, Heirs or Succeſſors, 
h de abſolutely neceſſary to paſs a Fee in all 
1 | ts and Feoffments, Releaſes and Con- 


ations enlarging Eſtates, Warranties, 
Bargains and Sales, Ec. 

All a Man's Sons ſhall, by the Cuſtom 
Equally inherit Gavelkind Land; but the 
Eldeſt alone fhall take a Remainder limited 
tg the right Heirs of the Farther. A Fee 
| may 
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and I purcha 


Of Fee-ſumple. 


may be got wrongfully by Diſs'n, Sc. 
by a bare Agreement in Pais to a Dits'n nett 
one's Ufe. | dele 
A Purchaſer of Lands in Fee dying withfksir 
out Iſſue, Brother or Siſter, his next Conſ\efwa 
collateral of the whole Blood, becomes 175 
Heir; but his Couſin of the half Blood ma 
be his Heir of a State-tail, for the Deſcent ei in 
ſuch Eſtates is governed by the Form f 
Gift in which the Donor's WWi't is containeM 
Lineal Deſcent is in a- right Line from F: 
ther to Son, Collateral is for Default of unters 
cal Heirs, as. to' ones Father's Brother,  -lurc 
Grandfather's Brother, Cc. Heres in id, & 
nea redta fræſertur beredi in linea trank 
ver ſals, & propinquicr excludit propinquusWMe! 
Fropiuquus remotuim, remotus remotiorciin ere 
One may be next of Kin, jure repræſc nulsthei 
tionis, or jure proßinquitatis; the formole 
mall take as Heir, the latter by Purchaldl 
As if I have two Nephews, A. the elder, ans 
B. the Younger; and A. have Iſſue and dil 
8 Land in Fee, and die with 
out Iſſue, the Iſſue of . ſhall be my Heir 
for whatſoever the Anceſtor, if |: 
ving, ſhould have inherited, the lineal Hei 
jure repreſentations, ſhall inherit but if he 
Rem'r had been limited to my next 4 
Blood, . ſhould take it before the Iſſue 
4. becauſe he is next, jure propinquitatis Md 
If a Son purchaſe Land in Fee and d 
without IfTue, his Uncle fhall be his HeAou 
not his Father; for it is a Maxim in Law 
that Land cannot lincally alcend ; yet rar 
Father is next of Blood to the Son, and ſi tl 
wie a Remr, by Purchaſe limited to ma 
nc ain 


Of Free- ſimple. 


5 ie of Blood to the Son. And where the 
Jacle inherits the Son, he is not aer 


s hf Siſter inherit her Brother, and the Fa- 
ma a 
11 < into the Land as Heir to his Brother, 
/ t/a if he have a Daughter and no Son, ſhe 
inchall be Coparcener with her Siſter. 
1 F. Where the Uncle is Heir to the Son, and 
flunters into the Land, or preſents to a 
r, Church, or gets Seifin of the Rene deſcend- 
„id, Sc. and dies without Iflue, the Father 
rarhall have the Land, Advowſon, Rent, Ec. 
uus Heir to the Uncle; but if the Uncle dio 
em &fore he has gained an actual Seifin, the 
Zutlather cannot be Heir; or if the Son and 
Jacle both die ſeiſed only of a Rev'n 
wpectant on a Freehold, the Father cannot 
Heir, for he that claims as Heir in Fee, 


4 giant make himſelf Heir to him that was 
iti actually ſeiſed of the Freehold and In- 
].-jrEAtance. | 

The Uncle ſhall have Benefit of a War- 


Hei made to the Son and his Heirs, but 
tif Fe die without iffue, the Father ſhall 
no Advantage thereof; ſo the Uncle 


| Diſor; but if he had afterwards dy d 


Lautehald not have been bound thereby; for 
t übranty always deſcends to the Heirs of 
(1,48 that made it, or of him to whom it 
ti made. If the Son conclude himfelf by 
nailed ing concerning the Tenure and Services 


g diſs ed, ſhould 4. Law have been 
d by a Warranty made by the Son to 


11.08 out Iflue, the Father being his Heir, 


of 


11. 


12. 


18 
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Of Fee-ſample. 


of Land, the Uncle ſhall be bound by. 
ſo ſhall not the Father, being Heir to as t 
Uncle, becauſe he cannot be Heir to of 
Son; but the Father, as Tertenaut, ſhalygy; 
bound by Eſtopels which run with the Lea 
If a Purchaſer of Land in Fee dic wha! 
out Iſſue, thoſe of his Blood. of the Parggfe, 
his Father ſhall inherit ſuch Land, and tig 10 
of the Male Line of the Part of the Fatigggf 
tho' more remote, are always preferrtFeir 
therefore the Brother or Siſter of 8he Fatlpath 
Father, or of the Fither's Father's Fat o. 
or of any other Anceſtor in the Male Loft tl 
and their Repreſentatives, ſpall firſt inhexidei 
on Failure of ſuch Conftns, thoſe of the BlouWlan 
the Father's Mother, or of the Father's kay 
ther's Mother, &c. ſaall inherit, And Ae 
thoſe of the Blood of the Latter ſpall nag R. 
Preferred, becauſe there is a lo Agger Dc/Mot 
of Male Anceſtors from her? And if a Mh 
chaſer have no Heir of the Part of his Mk 
ther, the Heir of the Part of his Mohn, 
Mall inherit; as the Brother or Siſter offifgi; 
Mother, or of the Mother's Father, oth 
Mother's Father's Father, c. who fhal. 
herit before any of the Blood of the Motign 
Mother; but it one die ſeiſed of Land w 
deſcended to him as Heir to his Motherhape 
any of her Anceſtors, the Heirs of the , 
of his Mother only ſhall inherit it; ſo Mit 
Fo, it he die ſeiſed as Heir to his Father, MI. 
for whoever takes Land in Fee by Dit 
muſt be of the Blood of the firſt Purchags: 
A. ſeiſed as Heir on the Part of the Batt 
ther, makes a Feoffment, and takes bu: 7 
State in Fee, and dies without Iſſue; this! 


Of Fee: ſimple. 


d by ew Purchaſe, and ſhall go to the Heir 
to the Part of the Father. if he make a 
to eoffment on Condition and die, and the 
ſhalggeir on the Part of the Father enter for a 
© LiBeeach, the Heir on the Part of the Mother 
IC Viſhall enter on him; for the Feoffment being 
: Pargefeated, the Land is in ſuch Plight as if 
nd tit never had been made. If he make a 
Fatigeoffment, reſerving a Rent to him and his 
fertHleirs, and die, the Heir of the Part of the 
Fall pather ſhall have it; but if he make a Leaſe 
Fat or Y. or Gift in T. the Heir of the Part 
e Jof the Mother ſhall have the Rent, as in- 
inlexident to the Rev'n; ſo if one ſeiſed of a 
BluWanor, as Heir on the Part of the Mother, 
e had made a Fcoffment of Parcel thereof be- 
2 Ade the Statute of Quia emptorcs, reſerving 
1 20g Rent in Fee, the Heir of the Part of the 
D:/Merthcr ſhould have had it, as being Parcel 
f a ofthe Manor; and if a Man have a Rent- 
his Mk of the Part of his Mother, and the 
MotFnant grant that he and his Heirs may dif- 
er offffain for it, his Heir of the Part of the Mo- 
r, other ſhall have the Diſtreſs as appurtenant 
halte the Rent. If one ſo ſeiſed make a Feoft- 
Motingnt to the Uſe of him and his Heirs, 
d withe Heir (2) of the Part of the Mother ſhall 


(a) Soirthe 


therhage the Uſe. If ſuch Heir have a Seigni- Law vo 


the , and the Tenancy eſcheat to him, the 
ſo «Wir of the Part of the Mother ſhall have 
ner, Mf the Tenant of Land deſcended from the 
DiſWther be impleaded, and vouch, and recover 
urchaginſt the Vouckee and die, the Heir of the 
the Mt of the Mother ſhall ſue Execution. 
s bat Fane S. has ifluc A. and dies, and Land 
; thsgziven to A. and his Heirs on the * 
a? | Is 


ſettled. 


3 Lev. 40% e 


Of Fee-fumple; 


his Mother, or a Rem'r is limited to the; 
Heirs of Jane S. and afterwards A. dies“ . 
without Iſſue, the Heirs of the Part of the, 
Father ſhall inherit, becaufe the Fee veſted) 

in A. as a Purchaſer, and no Man can 

create a new Inheritance; for which Cauſe, 
if Land be given to a Man, and his Heirs | 
males, the Law rejects the word Males ; yet ] 
Land may be given to a Man, and his Heirs J 
ex the Part of the Father. Litt. Sect. 354.in | ; 
which Cafe none of the Heirs of the Part of | 4 
the Mother fpalb ever inherit 5 but in ſuch 2 
Caſe the inheritance, as long as it continues, « 
deſcends according to the Rules of Lax, thi , 
it be determinable for nt of Heirs on the 
Part of the Father, K there bo Lord Fem x 
Meſue, and Ten't and the Fm bind herſelf © « 
and her Heirs to accquit the Ten't and marry, * 
the Ten't grant tothe Husband and his Heirs, * 
that they ſhall not be bound to acquit him; 
yet after the Death of the Husband and 
Wife, their Iffue, as Heir to the Wife, ſhall 
be bound to Acquittal. Fer it all not be in 
the Potter of one Anceſtor, by any Act done 
to or by him, to take from another the Poxrer © 
of binding one that is common Heir to both, | 
If one die ſeiſed of Land as Heir of the 
Part of his Father, it ſhall rather eſcheat 917 
than go to any one that is not Heir of the 1D 
Part of the Father; ſo e converſo, where B 
Lands deſcend from the Mother. As Land th 

may eſcheat to the Lord, for want of Heir: 
ef the Blood of the firſt Purchaſer, ſo may 
it by Judgment againſt the Ten't for Fe- 
Jony three Ways, Aut quia ſuſpenſus per Col. 
lum; aut quia Aljuravit Regnum z aut quis" 
| ut 


Fee-ſumple. 


#tlagatus; but no Land ſhall be forfeited 


Aby him that is hang d by Martial Law, in 


urore Belli. The Land whereof one attaint- 
ed of =O Treaſon was ſeis'd, eſcheats to 
K. of whomſoever holden; but if the Son 


uſe,, be attainted of Treaſon, and the Father 
eirs | die ſeiſed, the Land ſhall eſcheat to the 
Fel I Lord, for the Father dies without Heir. No 
e Land ſhall be forfeited by outlawry on Pro- 
. in ceſs on a Mrit of Appeal before the Plantiff 
t of Mas counted. but that which the Deft' had 
1c) at the Time of the Outlawry pronoun- 
5, _ ced; but by Outlawry on an 1 
thy all is forfeited which he had at the Time 
theÞ of the Felony done; for in the firſt Caſe, the 
= Record whereon the Forfeiture is ground- 
rſe 


eds, ſhews not the Time when the Felony 
> was committed, but in the ſecond it does. 

Land given to a Body Politick, goes back 
to the Nonor, when the ſame is diſſolved. . 

Land always deſcends to the worthieſt of 
| Blood; therefore the elder Brother, and all 
his Poſterity, ſhall inherit before the young- 
er, or any of his; and all the Females of the 
Part of the Father, before any of the Malcs 


* 


of the Part of the Mother. 
3 None ſhall be Heir of Land in Fee ſimpie, 


or to a Warranty, or ſue an Ap 


peal of 


| | Death as Heir, unleſs he be of the whole 


Blood, viz. both of the Father and the Mo- 


ther. 


If an elder Brother purchaſe Land in Fee 
and die without Iſſue, his Siſter of the 
whole, not his younger Brother of the half 
Blood, ſhall be his Heir; but where the 
Uncle is Heir to the elder Brother, and 

_Enters 


Vide Supre 
I 


14 


Poſſeſſion of the elder Brother, and the Si- 


Of Fee-Simple. 
enters and dies without Iſſue, the younger 
ſhall be his Heir, becauſe he is of the whole 
Blood to him. | | Ih on 

If Ten't in Fee of Land, Rent, Seignio- 
ry, Advowſon, and Uſe, c. have a Son and zh 
a Daughter by one Venter, and a Son by a- 
nother, and die ſeiſed, and the elder Son | Vat 
die without Iſſue before actual Seifin, the ont 
younger Brother ſhall have them as Heir to ſ the 
the Father; but if the elder Brother had the 

anted an actual Seiſin, the Siſter ſhould, and 
— them as Heir to him, quia poſſeſſio fra. 7 
4 


— 


iris de feodo ſimplici facit ſororem eſſe here. 
dem; which depends upon the Maxim, that 
whoever claims a Fre ſimple as Heir, muſt For 
be Heir to him that was laſt actually ſeiſed icke 
thereof, (or to the Purchaſer.) But if A. f. 
ſeiſed in ſpecial T. with a Rem'r in Fee, In 
Have two Sons by diverſe Venters and die, os 
the elder as Heir in T. enter and die with - Ta- 
out Iſſue, the younger as Heir to the Fa- the! 
cher ſhall have the Fee, becauſe the elder Mac 
Brother was not actually ſeiſed of the Fee 1 
fimple, but only of the State in T. Lar 
| L Father make a Leaſe Y. rendring Ear 
Rent and die, and Leſſee enter, and the elder ed 
Son die before he has received the Rent, yet 
the actual Poſſeſſion of Leſſee T. is the actual ſpec 


ſter ſhall be Heir. So if one enter into the 0 
Land as Guardian in Socage, or Chivalry, 

to the elder Son. But if the Father make a a 
Leaſe T. and die, and the elder-Son-receive Brot 
the Rent and die, the younger Brother ſhall vr t. 
have the Land as Heir to the Father, be be 


cauſe the elder Brother was not ſeiſed 2 


Of Fee- Simple. 
Frechold of the Land; but if Baſtard 
le * one receive Rent reſerved by the Father 
ſuch Leaſe, and have Iſſue and die, the 
lier ſhall be barr'd, for he cannot prove 
other a Baſtard after his Death 
The elder Brother enters, and endows his 
on | Vather's Wife of a zd Part, and dies with- 
he fout Iſſue, the younger Brother ſhall have 
to {the Rev'n of the faid zd Part; but if 
lad the elder had made a Leaſe Z. and died, 
uld ; and the Leſſee had endowed the Wife, and 
74-$ Ten't in Dower had dy'd during the Life 
ye. Nef Leſſee Z. the Siſter, as Heir to the elder 
hat ther, ſhould have had this Revn: 
ut Por in the firſt Caſe, the Endowment of 
{ed iche Wife defeated the elder Brother's Seiſin 
A, "of the zd Part, and the Rev'n thereof de- 
zee, FBended on an Eſtate which the Wife ⁊ras in 
lie, Nom her Husband, ſo that in 8 
ith. Za a Rev's only deſtended; but in the 0- 
Fa. ther Caſe, the Rev'n depended on a Leaſe 
der Made by the elder Brother. 
pee - The Son's general Entry into a Parcel of 
Land, gives im an actual Seiſin of all the 
ring Land in the ſame County whereof he is ſei- 
det Ted in Law; but where another is ſeiſed of 
yet the Land to which he has a Demand, in re- 


10s # 
nd 37 


a- 


tual Fpect of a Diſs'n, Alienation in Mortmain, 
Si: Condition broken, Ec. his general Entry in- 
the Þ Part, is good for ſo much only. 

alry, There ſhall be no poſſeſſio Fratris of a 


ke 3 Rent, Advowſon, Common, Cc. If the elder 
-eive Brother die before the Church becomes void, 


ſhail r the Rent due, Ec. But a Husband ſhall 
„be. de. Ten't by Gourteſy in Reſpect of his 
d of Wite's Scifin in Law, where it was impoſſi- 


4 ble 


Of Fee-Simple. 
ble for him to get an actual Seiſin, ſor ini 
firſt Caſe it ſtands indifferent whetber i: 
Heir of the Father or Son ſpall have the Lau 

and therefore the actual Seiſin of either | 

rhem ſhall decide it; but in the Second, ih 
Favonr which the Law N to the Husban 
that has I ue by his Wife, ſpall not be lj 
avithout ſome default in him. 

The Poſſeſſion of the elder Brother ſh 
not exclude the younger, and make thi 
Siſter his Heir of an Eſtate Z. or a Dignity 
or Crown-Land;- for in theſe Caſes the 
Law regards him that is Heir to the firſ 

Done, or to him that was firſt created 
N oble, and the Crown-I,ands jure Coron, 
attend the Crown; and if the King pug 
chaſe Gavelkind Lands to him and his Hein 
it ſhall deſcend to his eldeſt Son only, a 
if he have the Crown as Heir to his Mothe: 1 

16 ſuch Land ſhall deſcend to the Heir of th 

Part of the Mother; if the right Heir ben 

) 1 H. 4. tainted, yet ſhall the Crown deſcend up- 

im, and auhan he takes (a) upon him . 
Royal Dignity, the Attainder is diſchargel 
The word Inheritance is not only proper 
ly uſed where one has Land by Deſcent, bu 
where he has Land in Fee, or Tail by Pu 
chaſe; as in a Writ of Right, or Cui in I 
7a, for Land purchaſed, the Words of t 
Writare, quam clamat eſſe jus & hereditaten 
ſuam. But in the Stat. of M. 2. c. 5. by Cor 
ſtruction of the whole, tis taken only be the 
Wife's Inheritance by Deſcent. * 
One may have an Inheritance, tho' lll 
neither take it by Deſcent, nor properly ba 
Purchaſe, but by Creation; as 2 90 
ing 
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es the 
0 firſ 


reate 
OY 0, 


Z pur 


Hein 


Y. 4 
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| onts Eccleſie ; the firſt is when there be 


Of Fee- Simple. 


ing creates a Man a Peer by Letters Pa- 


ts, or by Writ: The firſt ennobles a Man, 
> he never fits in Parliament, but the le- 
d does not until he fits there; for the 


ue, whether he be a Baron or no, muſt be 
ed by the Parliament Records; therefore 


Peer of another Kingdom cannot be ſued 


re by that Name. One may be made 
oble for Life only, not for 7. A Woman 
arrying a Peer is thereby made Noble du- 


g her Life, unleſs ſhe afterwards mar- 
a Commoner; but one born Noble 
tinues ſo let her marry whom ſhe 
Il. | 
Of Things whereof one may have a ma- 
al Occupation, Poſſeſſion, or Eſtate, as of 
nds, Rents, Sc. he ſhall plead that he 


ſeiſed in Dominico ſuo, ut de feodo; of 


ings which lie not in ſuch manual Occu- 
ion, as an Advowſon, Cc. he ſhall fay, 
at he is ſeiſed ut de Feodo. It may be ob- 
v'd from hence, that in Judgment of Law, 
Ian can receive no Profit of an Advowſon, 
refore at Common Law no Damages 
re recoverable 72 guare Impedit, and 
jardian in Socage cannot preſent, becauſe 
can take nothing for it, and he ſhall med- 
with nothing, but what he may be li- 

to account for: In a Writ of Right of 
vowſon, the Patron ſhall lay the Eſplees, 
in himſelf, but in the Incumbent. 
There is a great Difference between Abo- 
yo medietatis Eccleſiæ, & medietas Advo- 


ſeveral Patrons and Incumbents of the 


| i 0 e Church, in which Caſe, if either * 


C 


be diſturbed, he may have a guare Huedit,, 


he may have a Writ of Right e Advocarivne 


Of Fec- Simple... 


Ec. preſentare ad incdietatem Tcciaſic, or 


medietatis, and either Incumbent may have F 
a Juris utrum againſt the other. Mfedietas i 
AAvocationis is when an Advowſon deſcends t 
to two Parceners, and they agree to pre- 
ſent by Turns; in which Caſe, either of them, 
in her Turn, if diſturbed, may have a . u 
re Iinpedit, Ec. fræſentare ad Ecclefionw, Ft 
but if either of them bring a Writ of Right, it | 
mult be, ſe medietate Advocationts. As there te 
may be two ſeveral Parſons of one Church, ci 
ſo two Men may make but one Parſon. j41 
One can't have a larger or greater Eſtate 
than a Fee-Simple, whether it be abſolute 
or qualify d; and there cannot be two Fees 
Simple of the ſame Land in the ſame Per. 
ſon. If the K.'s Donce be attainted of 'Trea-"F - 
ſon, or convey the Land to XK. both the. 
Fees are N into one; and yet 
there may be a Fee- Simple qualified in ones 
Perſon, and a Reverſion in Fee in another 
by Act of Law, as where the Lord enters 
on his Villein, being a Donee in Tail, the, 
Reverſion in Fee continues in the Donor ; eo 
but one Fee can't depend on another by the die 
Act of the Party, therefore a Remainder no 
limited on a baſe Fee is void. 12 
Purchaſe, in Jatin Heguiſitum or Perguiſ: Gi 


im, is the Poſſeſſion of Tenements which nee 
one has by bis own Deed or Agreement, of 
and not by Neſccnt ; it is always intended of 
to be by Title, and moſt properly by Con mi 
veyance, Whether made freely without am {lai 
Conſideration. or tor Money, Cc. ta mi, 
hoe 


Of Fec-T ail. 


edit. thoſe that claim merely by Act of Law, as 
„ or Lord by Eſcheat, Tenant in Dower, or by 
7iove Courteſy, cannot be ſaid to be Purchaſers. 

have If a Monument, Sc. ſet up in 2 Church 
eta Fin Honour of my Anceſtor, is defaced by 
ends the Parſon, or any other, I may have an 
pre. Action on the Cale againſt him, and ſome 
them; ſay, that the Wife or Executors that ſet it 
gun. up may have an Action. By Cuſtom the 
lam; Heir may have ſome Chattels, as Heir-Loom, 
ht, it (as the beſt Bed, Table, &c.) and ſhall ſue 
there“ for them only at Common Law. The an- 
urch, cient Jewels of the Crown are Heir-Looms, 

and not deviſable. 


ate 

ſolute Of FE E-T 4 II. 

Fees 

e Per- Hoſe Inheritances which are made 
Tres?! Eftates Tail by V. a. were Fees-Sim- 


1 the, ple conditional at Common Law, and are 
d yet Still deſcendible in the ſame Manner as be- 
n ones fore; the Nonce having Iflue inheritable 
other alive, was before the ſaid Statute eſteemed 
enters Ro have performed the Condition to three 
|, the, _ 1. To alien the Land. 2. To 
onor; Forfeit. 3. To Charge it. But if he had 
y the died without Alienation, the Land ſhould 
zinder) not have deſcended to any collateral Heir, 


U/S. to one not within the Form of the 


gulf. Gift; and if the Iſſue had died before the Do- 
which nee had alien'd,he having no Iſſue at the time 
ment, of the Alienation, could not bar the Donor 
ended of his Reverter on Failure of Iflue, but he 
Con might bar the Iſſue born after, becauſe he 
ut am claim d a Fee-Simple as Heir. A Feme Donee 
BuPnight with her Husband, by levying a 
Those | C 2 Fine, 


19. 


20 


to the King, whether he were Donor ot 


ties, the Office of a Faulconer, and ſuch 


and Semi ni ſus, or exitibus, or prolibus 4t 


Of Fre- Jail. 


Fine, bar the Iſſue; but if they had alien d. 
without Fine, the Iſſue ſhould have had“ 
Formedon in Deſcender. Theſe Rules held y; 


Donee, but he could never be barr'd of his- 
Poſſibility of Reverter by Alienation with i 
Warranty, before Iflue had, without Aſſets, F; 

IV. :. has ſo appropriated the Land to 
Tenant in Tail, and the Heirs of his Body, hi 
that if Land be given to a Man, and the þ, 
Heirs of his Body, to the Uſe of another Þ 
* Heirs, the Limitation of the Uſe is hy 
void. 0 

Tenant in T. is either in T. general, or gn 
ſpecial: Tenant in T. general, is where 
Land is giyen to one * the Heirs of his 
Body. 7 
Tenement, which is the only Word uſed ye: 
in . 2. includes not only Land, bu &i 
Things ifluing out of, concerning or annex'd 
to Land, or exerciſable in a certain Place, 
as Rents, Eſtovers, Uſes, Charters, Names: 
of Dignity, as Duke, Ec. of ſuch a Place, F. 
Advowlons, local Offices, as of the Marſhal H 
of Fnglaud, Chamberlain of the Exchequer, 
Sc. And as Tenant in T. cannot bar hi: 
Iſſue by his Alienation of the Land it ſelf 
ſo neither can he bar him of a Warranty 
annex'd to ſuch Eſtate, or of a Writ of Er- 
ror, or Attaint. | 

But Things meerly Perſonal, as Annui- 


like, can't be entail'd. 
The word Heirs is abſolutly neceſſary in 
al! Gifts in Tail, therefore a Gift to one 


Cor por: a 


10 Or 


With 


Aſſets. 
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Of Fec-T ail, 


r pore ſuo, give him but an Eſtate Z. but 
e word Heirs may be ſupplied by Rete 


ence, as where Land is given to 4. and the 


r Heirs of his Body, Rem'r to Z. 2½ forms. 
of his Pyegictd: If a Leale L. is made to Z. 


dem'r in T. to B, Rem'r to C. 11 forma Proe- 
ctd, the Remainder to C. is void for the 


ncertainty, but if it had been limited to 


im in cadem forma, it had been gocd, for 


dem ſemper reſertur proximo antecedeiiti. 


= 


The Words de Corpore ſuo, may be ſupplied 
y others Tantamount, as de fe, or Carne ſug. ' 


ome ſay, that a Gift to the Granfather, 


ind his Heirs begotten by the Father, is 
ber and that the Grandfather's Wife is 


owable. 


* Tenant in ſpecial T. is when Land is gi- 
d uſed 1 


„ but 


n to two, and the Heirs of their two Bo- 
ies, in which Caſe they have an Inheri- 


ce immediately, tho' they be both un- 


arried, or marry'd to diflerent Perſons. 
has been ſaid, that if Land be given to 
and the He irsof his Body, habendum to 


im and his Heirs, that he ſhall have a 
ate T. with the Fee expectant, for otber- 


iſe the Habendum world be void; and it 
ems that the Law is the ſame, where the Land 
given to one, and his Heirs Hhabendum to 
m and the Heirs of his Body, for the Fre- 


mple grveninthe Premiſes ly thewordHeirs 


all not be taken away by rhe Habendum, un- 
3 the expreſs Purport thereof enforces ſuch 
nſtruttion ; as when Land is given to H. 
d his Heirs Habendriztonimand us Heirs, 
he have Hel rs cf his Body, and if he die 
thout Heirs of his Body, that ir ſhall re- 

1 | vert 


21 


7 


for a Reſervation or Proviſo repignant ttb 
'U\ Efta terwhichthey<ronldreſtrein are v,; biit 


Of Fee-Tail. * 
vert. If a Man make to another two Deed, » h 
of one Acre, and by the one give it in Z. f 
by the other in Fee, and make Livery ac- q 
cording to both, it is ſaid that it ſhall, b 
enure by Moieties, 7. e. to paſs a State T. q 
in the one Moiety, with a Fee Expettant, bt 


and a Fee-Simple in the other. þ 
A Gift of Land to A. hablendum in lile. 1 


rum Maritagium cum H. gives them both a | - 
State in 3 T. whether B. be a Man or | 
Woman, ſo that he be of the Blood of the, a 


Donor, and notwithſtanding Y. is not na- 
med before the Habendum, and the Gift is 
not made expreſly to F. but to the other, 
Habendum cum F. yet it ives J. an imme 
diate Inheritance; but the Donee, that i; 
the Cauſe of the Gift, muſt (if the Thing 
given lie in Tenure) hold of his Dònor; ; 
therefore upon ſuch Gift, if the Rem' 
in Fee be limited to a Stranger, the Donees 
have a State L. only, becauſe there is no Re- 
verſion in the Donor, and conſequently no 
Tenure of him; and for this Cauſe, ſuch 
Eſtate cannot be made by Will, nor could 
it be made by Ceſtuyoue Uſe before the z) thof· 
H. 8. And the Donees muſt hold by Fealty 
only; therefore a Rent reſerved on ſuch 2 
Gift is void, till after the fourth Degree, 


mn the Caſe alcve, the Rem'r limited on ſu | 
Gift is good, jor it paſſes with the Livery A 
Seiſin, and ſhall not redert tothe Donor “jf 
his oxen Grant, If K. give Land in ſpecial 

2 711 - * 
T. the Survivor ſhall be Tenant in Tai. 
Af res, Cc. But if K. make a Gift in 


Frank 


Of Fee-7 ail. | 

Deed, Frank- marriage, and the Donee that was 

in T the Cauſe of the Giſt die without Iflue, the 
an ſhall not hold it for his Life, as he 


(hall ſhould have done, if the Gift were made 


te 7 by « Subject, Donees in ſpecial T. being 
divorc'd ca- Præcontractus, both ſhall 
hold the Land for their Lives; but Nonees 
| lle“ in Frank- marriage being fv dixorc d, the 
oth a Ponce only that was the Cauſe of the Gitt 
| ſhall have it; for in the firſt Caſt, the Tnheri- 


an or | W abe 
F 105 ' tance, which includes a Sate L. was indiffe- 
t na. 7etly given to both; in the Second, the Gift is 
ve re | wade to the Stranger only in reſpeftef his Al. 


liauce ro the Donor by the Marriage, which by 
fuch Divorce is declared void. If Donecs in 
: © ſpecial T. die, Sc. their Iſſue being under 


15 14, the Couſin of either, who can firſt get 
nase, the Cuſtody of him, ſhall be his Guardian 
pas” 4 in Socage; but the Couſins of the Nonee 
nee: in. Frank marriage that was the Cauſe of the 
Re. | Gift, ſhall alone be Guardians in Socage 
of the Iſſue. | 
ed Talliare efs ad quandam certirudinem 
ld PFonere, the moſt reitrain'd State-Tail, is 


that to one and his Wife, and one Heir 


0 of their Bodics, and to one of the Bo- 
7 dy of that Heir: Put (a) C. If ſuch 
Heir may not be rather ſaid lo rake by 
57 Har of Remainder than Dejtent. 

* Ilftf one make a Gift in Z. witheut ſaying 
ſuck any more, the Reverſion of the Fee Simple 


I if" is in the Donor by Conſtruction of IV. 2. 
9 A Reverfion is when the Reſidue of the 


inſt 1 
br Eſtate remains in him that mae the parti- 
on cular Eſtate. A. Seiſed in Fee, makes 4 


[ Feoffment tothe Uſe of Y. for Life, of C. inT 
1 \ . 
C 4 Remainder. 


31 
22, 
.) Pl. 
C. 291. 


ger, and the Statute executes the Poſſeſſion to 


Of Fee-Tail. 


Remainderto his uwn Right Heirs, the Re-, 
mainder is void, for the Feoffor has an Uſe F 
for his L. by Conſtruction of Law; becanſe, | 
if the particular Eſtates determine during 
his Life, it muſt revert to him again, and" 
conſequently the Fee-Simple is allo in him, 

for whenever the Anceſtor takes a State I. 
. . 4 J 
and afterwards in the ſame Conve yance * 
here is a Limitati his Heirs, the Pee 
there is a Limitation to his Heirs, the Fee 
veſls in the Ancelior, 207 can 4 Man Put 0 
the Fee in Aleiauce by a TZimitation to his u 
wr Heirs, as he may by a Limitation 10 7 T 

another's Heirs, becauſe his own Heirs are 
as it avere included in himſelf white he lives, : 


a 
h 


and after his Death take only as coming in 
his Stead, and repreſenting him. For which 
Cauſe, if a Man make a Gift in T. or Leaſe © 
Z. the Remainder to his own right Heirs, © 
or to the Heirs Male of his Body, theſe 
Remainders are void; but if one make 4 
Feoffment to the Uſe of himſelf for J. 
Rem'r to the Uſe of the Heirs Male of 
his Body, this is a good State T. executed 
in himſelf, for the Feoffees muſt be ſeiſed t0 
ſuch Ufes as the Ferffor direfts, who may 
limit them to himſelf as well as to a Strau- 


J r 2 


ceſtuyqgue Uſe in the fame Plight, Quality 
and Degree in which he took the Uſe, 
And therefore, if 4. infeoff . to the Ule ct 
himſelf in 2. Rem'r tothe Uſe of H. in Fee, 
in which Cafe the Eftate of 4, is executed 
by the Statute, and that of FB. is good at Com- 
mon Law, vet the Eſtate veits in F. as a 
Remainder, fen be takes ri Uſe by wow of 
Reman mer, 


Of Fee-T all. 


he Re- In all Caſes where one makes a Feoff- 
an Uſe ment without valuable Conſideration to di- 
ecanſe, fyers particular Uſes, ſo much of the Uſe 
durine Fas he diſpoſes not of, remains in him as 
V8 * = . — 5 

u, and his ancient Uſe, and the Lord by Ar's Ser- 


vice, of whom Part of the Lands contained 


n him, 

ate Z. in the Feoffment was holden, that had the 
> Yance Priority of others before, hath ir ſtill; and 
ie Fee the Heir of the Part of the Mother, or by 
2 ut Cuſtom of Burgh Erg, or Gavelkind, ſhall 
to his inherit, as if no ſuch Feoffment had been 


707 to — made. : 8 
I are At Law, if one made a Feoffment without 


lives, © any Reſervation, the Feoffee held of the Feot- 
2g in for by the ſame Services by which the Feoffor 
vhich bell over; for it <could be hard romake the 


Parr 


* 
- 


Leaſe © Feeffor and his Heirs for ever, lialle to 
lein, © Ferform the Servicestorhe Lord Peramonnt, 
theſe aud to give him nothing in the Land where- 
ke a th to diſcharge them: And the ſame Con- 
or Z. ſtruction has been made as to Nonor and 
le of Donee fince M. 2. but Leflee T. or T. ſhall 
uted bold by Fealty only, if nothing be reſerved. 
24 % If Tenant by Grand-Scrjcanty had made a 
may Gift in . before 1: Ca. 2. 24. without any 
ran. © Reſervation, the Donee ſhould have holden 
onto by Kr's Service; but the Donor might have 


, F reſerved a 'Tenure in Socage, for a ſpeci.i 
U{>, 2 Reſervation excludes the "Tenure created by 
cf Law. If a Husband ſeiſed of Kr's Service 
Land in Right of his Wile, had made a 


Fee, | 

ted Gift in J. the Donee ſhould have holden 
em- of him by Fealty only, becauſe the Hut: 
as a & band's Rev'n was wrongful, and gaind I 


y «/ & Dilcoutinuance of the Wife's ſtate, and 1he 
8 Women was Tenant in Right to the Lord. 
2 7 A. hoids 


34 


— 


Of Fee-T ail. 2 


A. holds B. Acre by 4 4. and N. Acre by 
124. and makes a Gift in T. of both, he» 
has but one Rev'n, and yet ſhall make ſc. 
veral Avowries in reſpect of the ſeveral 
Tenures over. If a Meſze hold of his, 
Lord by 12 4. and the "Tenant hold of 
the Meſue by 4 d. and make a Gift in 7. 
and die without Heir, the Donee ſhall © 
hold of the Meſue by 12 d. by the ſame Con- 
ſtruction of Law by which he held of the 
Tenant by 4 4. bebe. | 

But Donce in Frank-marriage holds by. 


þ 


* 


Fealty only till the fourth Degree is paſt, | 
and afterward by the Services by which the 
Donor holds; for then their Ives by Fcc. ; 
Law may intermarry. A Degree of Con- 
ſanguinity is cauſed by the Addition of one 
Perſon to another, in the Line aſcending 
or deſcending. Civiliaus computing what 
Degree of Kin two Perſons ſtand in, begin 
with one, and aſcend to the common An- 
ceſtor, and then deſcend to the other; the 
Canoniſts deſcend from the Common Stock 
till they come to each, and in the ſame De- 
gree in which they are diſtant from the 
common Stock, they reckon them diſtant * 
from one another; it one be farther remo-- 
ved than the other, they reckon them both © 
in the more remote Degree. So it appears, 
that the Civilians put them in the ſecond 
Degree, whom the Canoniſts put in the 
irſt, Sc. In computing Degrees in this 
ſe of Frank- marriage, the Donor and 
Donees make the Firſt. We compute by | 
the Canon Law | 


Many 


Cre by | 
h, he * 
ke ſe 
everal 
f his ; 
d of 
n . 
ſhall 
Con- 
f the 


Is by. 
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Many Caſes, tho' out of the Letter of 
JJ. 2. vet being in the ſame Miſchief, are 
taken by the Equity of it; for Equity 12 
feribus rationib:'s paria jura agiaeret, S 
eſt penſecta qnedam ratio, gue jus ſcriptiuim 
mterpretatur & emendat. Therefore Gifts 
in T. Male or Female ere within the Sta- 
tute, by Force of which Gifts the Heirs of 
one Sex only ſhall inherit; but a Female 
can't purchaſe by the Name of Heir Fe- 
male, unleſs ſhe be abſolutely Heir; as if 
Land be given to A. for J. the Rem'r to 
the Heirs Females of H. and 2. have lflue 
a Son, and a Daughter, and die, the 
Naughter cannot take the Rem'r, becauſe 
ſhe is not Heir, and tho” If. 2. ſecured an 
Eſtate T. «hen veſted in the Vonce, from 
being alien d, yet it altered not the Rules 
of Common Law, concerniug Names by 


* which ſuch Eſtate may be purchaſed. 


Thoſe that inherit by Force of a Gift in 
T. Male, (whether ſuch Eſtate be made by 
Act executed, or by Deviſe,) muſt convey 
the Deſcent to themſelves wholly by Heirs 
Male, ſo é converſo, where 2 Gift is made 


n T. Female; but the Son of a Female may 


have an 2 for the Death of his Ance- 
ſtor, tho the Mother could not have it, ſo 


may the Uncle being Heir on the Part of 


the Mother, for Magus Charia 34. only 
diſables Women from bringing an Appeal 
as Heirs, and extends not to their IHue: 
Sed 2. If Land be given in 2. Male, 


1 


Rem r in . Female, and Donce have ljſug 


2 Daughter, who bath Iſſue a Son, this Son 


is not inheritable to either El ate, T. there: 


fore 


26, 
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Of Fre-Jail. 
tore it is ſafeſt to limit the Rem'r in 7. ge 
neral. But if 4. have Iflue a Son, who It 
hath Iſſue a Daughter, and J. and the Son 
die, and a Rem'r is limited to the Heirs 
Females of A. the Daughter ſhall take the 
R®m'r as a Purchaſer. A Rem'r in T. is 

given to B,'s next Heir Male, he has Iflue 
two Daughters, they have Iſſue two Sons, Ih 
the Father and Daughters die, ſome ſay 
that neither of the Sons take, for the Un- F. 
certainty ; ſome ſay that the Son of the Þe 
Eldeſt only, hems worthieſt; others that "pf 

n 

n 


both, for they make but one Heir. 1 
A Gift to the Husband of 4. and the 
Wife of B, and the Heirs of their two «] 
Bodies, gives 'em a State in ſpecial T. 266 1 
ſently. A Gift to two Husbands and their 
Wives, and the Heirs of their Bodies, 
gives them a joint Eſtate for L. and ſeveral 
Inheritances in ſpecial T. viz. to the one | 
Husband and his Wife in the one Moiety, 
and the other Husband and his Wife in the « 
other Moiety : Which is the moſt natural 
Conſtruction. But a Gift to two Men and 
one Woman, and the Heirs of their Bodies, 
gives each of the three a joint Eſtate for {| 
L. and ſeveral Inheritanccs; for they can't | 
have one entire Inheritance, becauſe there 
cannot be one Heir of the Body of all three. 
A Gift to a Man and his Wife, and to 
the Heirs of the Body of the Husband be- 
jones, makes him Tenant in general T. 
er Tent Z. A Gift to Husbard and 
Wife, and to the Heirs of the Husband 
that he ſhall beget on her Body, gives him 
Ipec. T. her a State Z. ſo è converſo, r 
an 


Y 


Of Fee-T ail, 


„Land is given to them Two, and the Heirs 
f the Body of the Wife in general, or to 


Son he Heirs of her Body begotten by the Man. 
Heirs But a Gift to them two, and the Heirs that 
> the He ſhall beget on her, gives them both a 


Z. is Pecial Z. for the word Heirs, which alone 
Iſſue Js operative, is limited to one no more than 
Sons, he other. A Gift to them two, and the 
> fay Heirs of the Body of the Survivor, creates 
Un- F. general, but it ſhall not veſt, till there 
| be a Survivor. A Gift to one and the Heirs 
of his Body, is as good as a Gift to him 
and his Heirs of his Body. A Gift to A. 
and his Heirs on B.s Bodygbegotten, gives 
H. a ſpecial T. BY. nothing, and tho' tis not 
- Kaid who ſhall beget them, yet it muſt be 
ir Intended that they are to be begotten by 
dies, he Donee. | 
/eral JA. has Iſſue Y. and dies, a Gift is made 
one % F. and to the Heirs of the Body of his 
ety, Father, this is a good Entail, for Heirs of 
the he Body of his Father, is a good Name 
ral If Purchaſe. A Gift to Maud, and to the 
and Wecirs of her deceaſed Husband on her Bo- 
lies, Wy begotten, (ſhe having a Son and a Daugh- 
for r by him,) gives her a State for L. and 
ant he Son a State in T. and if the Son die 
1ere Without Iſſue, his Siſter ſhall recover per 
rec. Nrmam Dont, and name herſelf Siſter and 
| to Meir to him in the Writ, becauſe ſhe can 
be- Kave no other, and yet the Land did not 
7. FN deſcend from him; but ſhe takes 
e himſelf did, as Heir of the Body of 
and &. But in the ſame Caſe, if the Heirs of 
1im Ke Body of the Husband had been named 
hen ter the Habend. they had taken nothing; 


nd ® for 


27. 


Females may in a Lozenge, or under ! 
Curtain, expreſs of what Family they at} 
by the Arms belonging to it, and the Hu 
band may quarter them with his own, The 


Of Fee-T ail. 


for they could not take à preſent Hſtaie in 
Poſſeſſion, becauſe not named before the Ile 
bend. or by way of a Rem'r, becanfe they: 
is no Mention cf any ſtate, but ouly ꝗ 
ſuch cu h is to take effect preſently. One 
Parcener in Fee gives her Part to her Sil 
ter, and to the Heirs of the Body of her i 
Father, the Donce has a State J. in the 
one Moiety of her Siſter's Part, and an EN 
ſtate for J. in the other, for ſhe cannot 
take an Inheritance in the Whole, by the L. 
Name of Heir of the Body of the Fathers pf 
becauſe ſhe is his Heir but in Part. A Git E 
to A. and his Heirs of the Body of his F. 
ther gives him a Tee, for the Deed . 
preſfly gives the Land to him aud his Heir; © 
but this cannot be a State in T. for tha, 
that inherit ſuch Eſtate, miſt claim it 4 
Heirs of the Body of him from whom tles 
claim as Heirs, therefore it muſt be a Fee. . 
A Gift to A. and his Heirs Males, cre H! 
ates a Fee-fimple, fer 'tis not limited fron” 
what Body the Heir muſt Iſſue, which u 
make a State T. is neceſſary to be done by} 
expreſs Words, or others equipollent. | 
Such Words in a Will, give a State g 
T. Male; but K.'s Grant with ſuch Word Es 
is void, for the King is deceived; and the“ 
Parliament alone can make a new State c 
Inheritance. But Arms in which one has 
Fee, deſcend to the Heirs Males only; fu. 
they only ere able to bear them: But the 


u 
8 


| 
( 
i 
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Dutch 


1 


Of Tent in Tail Apres, Ge. 


11/0 i; Wutchy of Lancaſter was entailed to Ed. 4. 
ke Hs Ind his Heirs, Kings of England; Hen. 6. 
> ther: Franted to 7. T. that he and his Heirs, 
ply Lords of the Manor of Liſle, ex nunc Dem. 


Ona Barones de Lifle, Nobiles & Proceres 
er Sil Regui habeantur ; by this J. T. had a qua- 
of her Yified Fee in the Dignity; ſo where a Grant 
in the was made to A. and his Heirs, Lords of the 
an E Manor of D. In Gift of Gavelkind Land 
cannot o 4. and his eldeſt Heirs, or of other 
by the Lands to A, and the eldeſt Heirs Females 


vather- pf nis Body, the Law rejects the word 
A Git Eldeſt. 


11s Fe. 

ed * / Tent 11 Tail after Poſibility 
Heir, of ue extint7 

r that, 2 Oy 


2 y Hen Land is given to Husband and 
„ F VV Wife in ſpecial . and one of them 
« cr. flies without Iſſue; or if they have Iſſue, 
Icon, Ind one of them die, and then the Iflue 
++ un ie without Iſſue, ſo that no Iſſue be alive 


hich can inherit by Force of the 7. the 
urviving Donee is Ten't in T. Apres, Cc. 
d when a Gift is made to a Man and his 


ne by 


Won eirs which he ſhall beget on the Body of 
nd the is Wife, and ſhe dies without Iſſue, the 
tate 0 usband becomes Ten't in T. Apres, Ec. 


has: Such Ten't has 8 Qualities, that Ten't 
„ fa. has not. 1. He ſhall be diſpuni ſhable 
* the Pr Waſte. 2. Not compellable to attorn. 
* He ſhall not have Aid of him in Rev'n. 

On his Alienation no cosſimili Caſu lies 
After his Death, no Writ of Intruſion. 
He may join the Miſe ina Writ of Right 


in 


. The 
Dutch 


1 
ky 


Of Ter't in Tail Apres, oc 


in a ſpecial Manner. . In a Precipe by 
him, he ſhall not name himſelf Ten't Z. Ne 
8. In a Præcipe againſt him, he ſhall not 5 
be named barely Ten't Z. But none of . 
| theſe Privileges can be transferred to his ef... 

Aſſignee. 
28. In four Reſpects his Eſtate has the ſame 0 
Qualities with a State L. 1. It may be th. 
forfeited by a Feoffment, Ec. made by "%.. 
him. 2. It may be drowned by a State of 1g 
Inheritance deſcending on him. 3. It may %. 
be exchanged with a State Z.. 4. He in of 

Rev'n or Rem'r ſhall be received on De- 

fault of ſuch Ten't. ; 

While both Donces are alive, tho' never, 
- old, they can't be Ten'ts in T. As re, 1 

2 
V4. Cro. Land is given to A. and his Wife for 
e, their L. the Rem'r to their firſt Iſſue Male 
"8; 397, in T. Rem'r to them in 7. they having no 
; Iſſue Male at the Time, are Ten'ts in ſpe- 
cial T. executed, for ſince the Remy limited 
ro the Iſſue Male, can't be in Efle before hi: 
Birth, there is nothing to divide their E. 
ſtate IT. from the Tuheritance, which for 
the Time drowns the ſtate L. The Birth 
of a Son makes them 'Ten'ts L. the Rem': | 
to the Son in Z. the Rem'r to them in ſpe- 
cial T. But if the Husband die, having 
no other Iſſue, and then the Son die, the 
Wife ſhall have the Privileges of Ten't in $ 
. Apres, &c. In Reſpect of her Remy þ 
of ſuch Eſtate, but ſhe ſtill continues Ten't 
L. for ſuch Rem'r cannot drown the State 
L. which is as great an Eſtate. | 
When Land is given to Husband = 
Wite 


40 
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Of Ten't by Curteſy. 41 


Vife in ſpecial Z. and then they are divor- 

ſced, cauſa Præcontractus or Conſauguiui- 

not ſtatis, they become bare Ten'ts Z. for the | 

- of Act of God alone, vis. dying without Iſſue, | 
is can make Ten't in T. Apres. | | 

If Land be given to A. and his Wife, and 

ame to the Heirs of the Body of 4. Rem'r to 

be, them both in ſpecial T. ſuch Rem'r is void, 

by Yor it can't take effect till A. dies without 

e of Iſſue; and when he does, it is im poſſible 

may that he ſhould have any Heir of the Body 

em %of himſelf and his Wife. 


Of Tent by Curte(y. 


IF a Man marry a Woman ſeiſed of a 29. 
1 State of Inheritance, and have Iſſue of 
aer born alive, which poſſibly might inhe- 
Tit as Heir to her of ſuch Eſtate, he ſhall 

old the Land by Curteſy of England du- 
ing his Life. 
% The Wife muſt be actually ſeiſed; but if Vie. Supra, 
e l actual Seiſin cannot be had, Seiſin in Law - 
FE. js ſufficient; as if the Wife ſeiſed of Rent, 
for for of an Advowſon, die before the Rent 
irth pecomes due, or the Church void, the Hu 

dand ſhall be Ten't by Curteſy: ſo if the 

Vife be ſeiſed of a Seigniory 2 ſor 

cars only, but not if it were ſuſpended 
or a State of Freehold ; but in all Caſes 
ne muſt have an Inheritance, and tho' her 
State being in T. determine for want of 
ſſue, yet he ſhall be Ten't by Curteſy. But 
ta Woman make a Gift in T. reſerving a 

ent to her and her Heirs, take Husband 


and nd have Iſſue, and Donce die without Iſ- 
Wike ſa e, 


ſne, and Wife alſo die, he can't be Ten't by 


Of Jun by Carteſy. 


Curteſy of this Rent. For the State 7. 
heing deterinined, the Rent reſerved un 
it miſt of conſoquence fail, But he ſhall 
be Ten't by Curteſy of a Rent granted in“ 
T. to his Wife by one that has a Fee in it, 
tho' the Wife die without Iſſue, becauſe 
the Rent remains, One can't have a Right, 
Title, Uſe, Rev'n or Rem'r expectant on 
2 Frechold, as Ten't by Curteſy, or Dower. 
A Woman Ten't in T. makes 8 Feoffment, 
and takes back a State in Fee, marries and“ 
dies, the Iflue in a Formedon ſhall recover | 
againſt the Husband, by Force of the State 
7 and conſequently defeat his Title of be. s 
ing Ten by Curteſy, which depending on. 
the Aſtate whereof the Wiſe was ſeiſed? 
during the Coverture, muſt fail when that 
is defeated. 

The Iſſue which ſhall entitle a Man to 
be Ten't by Curteſy, muſt be born in the 
Life of the Wife, therefore it is not enough 
that it be rip'd out of her Womb. after her 
Death, and it muſt be born alive, which 
may be proved by Motion, Sc. as well as 
by Crying, and it muſt have humane 
Shape. But it is not requiſite that the I. 
ſue be alive when the Land deſcends ot 
comes to the Woman: For if ſhe be diſs'ed, $ , 
have Iſſue and die, the Husband ſhall en. f 
ter; ſo if the Iſſue be born and die before f. 
the Land deſcends to the Wife, By the j 
Cuſtom of Gavelkind, one may be Tent . 
by Curteſy without having any Iſſue. | 

After Iſſue had, the Husband is called 
Ten't by Curteſyw initjate, and he alone, 

Without 


Sd 
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n't by | 


atc 7. mage, and is ſole Ten't to the Lord's A- 


7 
all 


ed in 


in it, 


>*caule 


Light, „ 


nt on 
ower. 


ment, q 


es and hen the Lord diſs'es his Ten't, and makes 


8 ſuch Feoffment, this 15 a Releaſe in Lat, 
if be and ſhall extinguiſh the Seigniory as: much 
78 "ſhall not revive it, for the Condition was 
Kl 
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an to 


in the 


nough 


er het 
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yell as 


Iimane 


he 1. 


1ds or 


ils'ed, 
Il en- 
before 
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Tent 


called 


alone, 
ithout 


Iſy. Sed 


Of Ten't by Curteſy. 
without his Wife, ſhall do and receive Ho- 


vowry, and if he make a Feoffment, his 
Feoftee ſhall hold during his Life, for 


ſuch Feoffment cannot be a Forfeiture, be- 


cauſe the Feoffor was ſeiſed of the Inheri- 
tance; but if he enter for Breach of a 
Condition annexed to ſuch. Feoffment, and 
the Wife die, he ſhall not be Ten't by 
Curteſy, for his Title to the Ten'cy by 
Curteſy was extin& by the Feoffment; as 


as a Releaſe in Deed, and the Re-entry 
annexed to the Feoffment, and not to the 


Releaſe, and the Re-entry. for Breach of 


the Condition ſhall not revive ſuch Things 


as were abſolutely. deſtroye the Feeff- 
ment, If one marry the K 2 Niefe 

Licence, he ſhall be Ten't by Curteſy of 
Land deſcended to her, for ſhe is in 

chiſed during the Coverture. But the K. s 
Villein's Wife ſhall not be endowed, for 
he {till remains the K.'s Villein. If Land 
deſcend to a Wife that is an Ideot, yet on 
Office found the K. ſhall have the Cuſtody 


of the Land, and after the Wife's Death, 


the Husband ſhall not be 'Ten't by Curte- 
. for the Fee and Freehold were 


in the Wife, and the Miſe of an Teeot fhall 
Larve Dower. But one may be Ten't by 
Curteſy of a Caſtle built for the Defence 
of the Realm, or of a Houſe, that is Ca- 
Fut Baronic, or of 2 Common, {#115 Nom 
bre 
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Of Ten't in Dower. 


Lre, tho' a Woman ſhall not be endowed 

of ſuch Things. 8 
The Ten'cy by Curteſy is conſummate b. 
by the Wife's Death. T 


Of Ten't in Dower. 


Here a Man is ſeiſed of ſuch an In- 
heritance, that the Iſſue which he 
may have by his Wife, may by oy Poſſibi- 7. « 
lity inherit, as Heir to her of ſuch Eſtate, ; 

ſhe ſhall be endow'd of the third Part in 
Severalty, if ſhe be paſt the Age of 9 Years Z. 
at his Death, whether ſhe had Iflue by him © 
or not. 1 
Ten't in Dower is much favour'd in Law: 
She ſhall be free from Toll; nor ſhall ſhe 
be diſtreined fer Debt due to K. by her 
Husband. . | : 
The Wife of an Alien, or one attainted 


of Treaſon, or K.'s Villein, ſhall not have df 
Dower. But the Wife of on Ideot, one at- 
tainted of Præmunire or Hereſy, or of a 

common Perſon's Villein, ſhall be endowed. h 
So ſhall a Niefe being married to a Free- % 


man, and the Wife of one attainted of Fe- © 
lony by the 1ſt of E. 6. ca. 6. and 5th of 
E. G. cap. 11. The Husband's Seifin in Law | 
is ſufficient to give the Wife Title of 
Dower, 

The Rule, Dos de dote peti non debet, is 
thus to be underſtood, where the Grandfa- 
ther dies ſeiſed of 3 Acres, and the Father 
enters and endows the Grandfather's Wite | 
of one Acre, and dies, the Father's Wife 
ſhall be endowed only of the zd Part 5 
the 


Of Teu't in Dower. 


8 the other two Acres; for inaſmach as the 
randfather died ſeiſed, in Judgment of 
5 Law there was no Meſne Seiſin betwixt 
Shim and his Wife: But if the Father had 
claimed the faid 3 Acres by Purchaſe from 
the Grandfather, his Wife ſhould, after 
the Death of the Grandfather's Wife, have 
deen endowed of the zd Part of that Acre, 
g * whereof the Grandfather's Wife was en- 
dowed; or in the firſt Caſe, if the Son, 


45 


_ after the Death of Grandfather and Father, 
oe. i= (i ad endow'd his Mother firſt, and then the 


Grandmother had recovered a 3d Part a- 
gainſt her, the Mother after her Death 
might have enter'd again; for her Eſtate 
In the Part ſo recovered, was defeated only 
or the Grandmother's Life. 

The Husband's Scifin for an inſtant on- 
Ay, gives the Wife no Title of Dower, 28 
RY he Seiſin of Ceſtuygue Uſe before the 275th 
me pf H. 8. making a Feoffment ; or of the 


— Conuſee of a Fine that grants and renders 
of 4 $* the Conuſor. 


ned. It Husband exchange Land, ſhe may 
>. Khuſe to be endowed either of the Land 
pe. given or taken in Exchange. 
kf She ſhall not be endowed of a Caſtle for 
the Defence of a Realm, nor of a Houſe 
of What is Caput Baroniæ or Comitatus. This 
fs to be underſtood of Baronies by Tenure, 
6 4] hich are now etiuct, and were anciently 
15 aſtles of Defence. 
. If Ten't T. make a Feoffment, and take 
pack a State in T. and marry, and die, the 
Wife ſſue is remitted, and the Wife not Dow- 
| ble. But if ſhe demand Dower, the Ten't 
the mult 


3 Lev, 401. 


32. 


(a) Vid. 
Br. Dou er 
89. Cro. 
El. 564. 


Of Tert in Dower. 


mult not plead nunques Seifte que Dower, 
but the ſpecial Matter. 

An Alien, or Infidel is not dowable, 
except the Queen, being an Alien; and it? 
was adjudged that the Wife of Z4mond,* 
Ed. the Firſt's Brother, tho ſhe was an A- N 
lien, ſhould be endowed of the 3d Part of 
his Lands in Fee. | 

Of Things entire, ſhe ſhall be endow'd 
in a ſpecial Manner; for Example, ſhe. 
ſhall have the zd Toll-Diſh of a Mill, the 
3d Day's Work of a Villein, the zd Pan r 
of the Profits of a Fair, or the Profits of Fe 
the Office of Gaoler, the zd Fiſh taken in? 
a Piſchary, the zd Preſentation, every zug 
Tythe Sheaf, Ec. for what ſhe ſhall Rar 
muſt be aſcertain'd, and ſhe ſhall not be 
8 of a zd Part in common with the 

cir. | 

She ſhall not be endowed of Rent refer | 
ved on a Leaſe J. but of a Rent reſerved 
on a Gift T. ſhe ſhall, for ſuch Rent is an 
Inheritance: If Leflor T. marry, and die, 
the Wife ſhall have the zd Part of the Rent 
reſerved, and of the (a) Rev'n. 

She ſhall not have Dower of common 
ſans Nombre en groſs, nor of an Annuity,! 
nor of Rent whereof the Freehold was ful-3 
pended before, and during the Coverture:W: 
But ſhe ſhall be endow'd of Rent extin 
guiſh'd by the Husband's Releaſe after the 
Coverture, ; 

Tho' the Heir improve or impair the Va 
lue of the Land, ſhe ſhall have — zd Pan 
according to the Value at the Time of the 
Aſſignment. | 

Sponie 


Of Teu't in Power. 


Jower, (Jacta, 

Vonte (a) virum Mulier fugieus, & adultera 
_— Dete ſud careat, niſi ſporſi ſponte retracta. 
and it 
ond, 
an A- 
art of 


Divorce à Yinculo bars Nower, divorce a 
ens C T hero only does not. 
A Wife endow'd by Metes and Bounds, 
according to common Right, ſhall a- 
dow'd void all Charges made after her Title; 
„ ſhe Þne endowed againſt common Right ſhall 
1, the Mot: But the Wife of Ten't in Common, 
1 Pant end in ſome Caſes the Wife of one Sole 
fits of ſeiſed, ſhall not be endow'd by Metes and 
ken in Bounds; as if Husband ſeiſed in Fee in- 
5 zug feoff 8 Perſons, and die, and the Wife 
hae bring a Writ of Dower againſt them all, 
ot bend wo of them confeſs the Action, and 
h the the other fix deſcend to Iſſue, ſhe ſhall re- 
cover the third Part of two Parts of the 
refer ¶ Land in 8 Parts to be divided, and when 
ſerved Whe bas Judgment againſt the other fix, ſhe 
is anWhall have a Third of fix Parts of the fame 
d die, Land in eight Parts to be divided. 
Rent She can't enter into her Dower before tis 
aſſigned to her. Magna Charta gave her 
orty Days, Old Law gave her a Year to 
ontinue in her Husband's Houſe after bis 
Death, but ſhe loſt both by marrying a- 
rture: Main. 
extin The Statute of Aſerton gives her Dama- 
er the ges from the Death of her Husband ; but 
they ſhall be recovered only in Writ of 
1e Va. Dower, unde nibil bhabet; not in Writ of 


mmon 
nuity, 
as ſuſ 


d Pan Right of Dower, for Damages are not re- 
}f theſcoverable in any Writ of Right; nor in 


Writ of Dower 44 Oſtium Eccidiæ, ES. 
becauſe 


Sponte 


*) W 2.34 . 


SF 


1 Syd. 252, And Note that Pleas in Abatement being W* 
1 Lev: 163 found againſt him that pleads them, art 
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Of Ten't in Dower. 


becauſe ſhe may enter into ſuch Dower 
without Suit: 'The Husband alſo muſt die 
ſeiſed of the Freehold and Inheritance; 
and ſhe muſt not delay herſelf : She mu{t® 
be able to prove a Demand of the Dower,” 
for rout Temps Priſt is a good Plea for the t 
Heir, to bar her of the Meſue Profits, but © 
'tis no Plea in a Writ of Aiel. Ec. for there 
the Ten't has no Title, and holds merely 
by Wrong. Nore the Caſe where the Te. 
nant pleaded as to Part acm Tenure, and as 
to Part Detainment of Charters, and both '- 
theſe Iſſues being found againſt him, the # 
Demandant recovered the Value from the 
Husband's Death, tho the Jury found fur 
ther, that the Demandant with her Son 
had taken the Profits for 5 Years of the 

Time, therefore beware of falſe Pleas: 5 


© (tn hk. 


peremptory againſt him. This Statute eu 
tends to Dower of Copyholds, but Dams: 
ges are not given where Dower is aſſignd 
in Chancery, nor where the Heir or Feoffce 
aſſign Dower; for ſhe muſt recover by 
Plea, and not be able to recover without it. 
Husband ſeiſed in Fee grants a Rent, makes 
2 Feoffment, takes back a State T. and dies, # 
ſhe ſurmiſing that he died ſeiſed, prays her 
Damages, ſhe ſhall hold the Land charge d, 
for by her Prayer, ſhe accepts herſelf Now- 
able of the 2d Eſtate. | 
Let the Husband be never ſo young, yet 2 
if ſhe be paſt the Age of 9 Years at hi 2 
Death, ſhe ſhall be endowed, tho' he 
alien d the Land before ſhe came to that 


2 Age, 


Of Ten't in Dower. 


Howell Age, for the Poſſibility which the Law 
ſt diellgives her of having Title of Dower, if ſhe 
arrive at that Age, ſhall not be defeated by 
the Act of the Husband. And if he alien 
is Lands, and then ſhe be diſabled by At- 
tainder and pardoned, ſhe ſhall have Dow- 
er. For tho the Title of Dower be not conſun- 

rate till the Husband's Death, yet by the 
ſarriage it ſo veſted in the Wife, that no 
e Te Act of the Husband can bar it, nor is it for- 
nd a; eite to the K. by the Attainder, and tho 
1 both Ve be diſabled to claim it during the Attain- 
1 the Ver, Jet arhen that is removed, ſhe may claim 
n the #7 as before. But it the Husband of an Alien 
d fur fell his Lands, and then the be made a 
r Son Denizen, ſhe ſhall not be endow'd : For an 
f the Hlien has no more Title of Dower than if 
Pe were never married at all, and the Hus- 


ance ; 
2 mulls 
ower,” 
Ir the 
„ but 
theres 
nerely 


Pleas: 

being jand's Alienation takes nothing from her 

„ are hich would certainly have come to her by the 
te ex. Ntu⁰ja Courſe of Tings, for ſhe only had a © 
Jams. Poſſibility of gaining ſuch Title by K.'s vo- 
Tign'd $/7/07Y Act. But in the ſame Caſe, if ſhe 


ere naturalized, ſhe ſhould have had her 
er by Power; becauſe, thereby ſhe became a natu- 
out it, l Subject ab initio. 

nake: On the Iſſue, quod nunquam fuere Legitimo 
| dies, Vatrimonio cohulati, the Biſhop ought to 
rtify that they were Legitimo Matrimonio 
Wulati, tho' the Woman were under 12, 


coffee 


7s her 
arg d, 


Dow- A the Man under 14, or tho' they might 
ve been divorced 4 Vinculo, for it was 
egitimum quoad dotem. But it is laid, that 


3 Ct « 

= js {ch Wife who might have been divorced 
o he Nnculo, ſhall not have an Appeal of the 
that 3th of her Husbsnd, iz favorom Vites 
Age, D yet 
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(a) W. 2. 34. 


| band's natural Death. 
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yet an Adultreſs that elopes ſhall have an . 
Appeal, tho' ſhe ſhall not have (a) Dower, 
for the Statute that takes away the one, 
mentions not the other; ſo ſhall the Wife 
of one attainted of Treaſon, fer her Husband 75 8 
tho* attainted, ts ſtill her Husband. 1 4 
A Wife can't have Dower till her Huſ- T 


„ir 


As a Woman ſhall have a 3d Part of the, 4. 
Husband's Land for her Dower by Com- 1 
mon Law, ſo by Cuſtom of ſome Places ſhe |} 
ſhall have half, or all, Sc. She ſhall. have 
half of Gavelkind Lands while ſhe remains * 
Sole, and without Child; and ſuch a Cu— 
tom may be in Upland Towns as well as , 
Burghs, but it is ſafer to lay it in a Ma- 


nor, if the Truth will bear it: And Cuſtom 


may abridge, as well inlarge Dower. 35 
Dowment, ad dſtium Hccleſiæ, is where, Na 
one of full Age, when he comes to the ſſer 


Church Door to be married, after Affiance the 
1 endows his Wife of all his Land, Abe 
or half, or leſs, and aſſigns the Certainty of 
what ſhe ſhall have. In this Caſe ſhe may Put 
enter after his Death, without other Aſſign fer. 
ment. Such Dowment can't be made a1 ir 
aſtium Caſtri, Meſſuagii, Ec. it mult be Ne 
made after Marriage, therefore it is good tot 
without Deed, which a Man can't make ie MO. 
his Miſe; and ſuch Dowments are favourety, And 
becanje they ſupply a neceſſary Defect 9 pine 
Law, by reducing the Wife's Title to 4 z0 It i 
of the Husband's Laid to ſome known 7 ot 
tain Part, which no general Rules can ai eve 
Anciently ſuch Dowment was good for m She 
wo! FWtto! 
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more than a 3d Part, but now it may be | 

„made for the whole. 
C, Where the Writ demands Land, Rent, or 
fc bother Things in certain, the Dem't after 
ad Judgment may enter, or diſtrein, before any 
| Seiſin delivered by the Sheriff; but in 

ul- Dower, where the Writ demands nothing 
„in certain, the Dem't can do neither, till 
he, ſter Execution; and tho' the Writ demand 
M- the zd Part of 64. Rent, or the 3d Part of 
he }, Moiety; in which Cafes, the Sheriff 
VC can reduce it to no more Certainty than was 
uns pefore; yet he muſt deliver Execution, that 
ue Solemnity thereof may give the greater 
is Strength to the ꝓudg ment ſo uncertainly de- 

a. /ivere d. 

om As Dower may be aſſigned by the Sheriff 
in Purſuance at*K.'s Writ, ſo may it be 
ere, Jafligned by the Ten't of the Land by Con- 
the ſent, and to make ſuch Aſſignment perfect, 
ince l theſe Rules muſt be obſerved. r. It muſt 
ind, Abe certain. 2. Of Land whereof ſhe is 
yet Wowable, or Rent out of it, for if it be 
may Jout of other Land, it is no Bar of her Dow- 
1gn- fer. z. It muſt be without Condition or 
: 44 Limitation. 4. It muſt be made by ſome 
en't of the Land. If a Jointenant aſſign 
good ‚ o the Wife a zd Part of the Land for her 
ke Power, this ſhall bind his Companions 3 
ech and ſuch Aſſignment by a Diſs or. ſhall 
# 9 pind the Diſs'ee; but if they aſſign & Rent 
a % It ſhall bind themſelves only, for they were 
go ot compellable thereunto. A Man infeoffs 
% peveral with Warranty, his Heir endows 
arm Phe Wife of Parcel of Land in full Satisfa- 
moreß tion of all the Dower, which ſhe ought to 


D 2 have 950 


Of Ter't in Dower. 


have in the Land of all the Feoffees; if ſhe * 


bring her Writ of Dower againſt the Feof- | 


fees, the Heir coming in as Vouchee, may 


plead this Aſſignment in Bar, but one Feot- | 


fee can't plead ſuch Aſſignment made by 
another, fe a Man can take no Benefit of 


an Act done between Strangers; but in the 


ranty of his Anceſtor, to ſecure the Land to 
the Feoffees. If a Woman recover Dower 
againſt a Diſs'or coming to the Land by 


Covin, to which ſhe was Privy, the Diſsce 
ſhall avoid it; ſo if Diſs'or's Endowment be 


prejudicial to the Diſs ce, as when the elder | 
Son Diſſeiſes the Younger, who was in, 
feoff'd by the Father with Warranty, and 
endows the Wife, the Younger Son ſhall : 
avoid it, for elſe he ſhould loſe his War 
ranty, by Force wwhercof if he be in Poſſeſſon, © 
aud the Wife demand Dower againſt him, he 
ſhall recover in Value againſt his elder 
Brother. Aſſignment by Guardian in Soc- 
age is void, but Aſſignment by Guardian in 
Chivalry was good, tor a Writ of Dower lay 
againſt him: The Heir himſelf, before the 
Entry of Guardian in Chivalry, might aflign 
_” 
' Dowment ex afjenſu Patris, is when the 
Father is ſeiſed, and his Son and Heir ap- 
parent, being marry'd, endows his Wife af 
a certain Parcel of his Father's Land: In 
this Caſe ſhe may enter after the Son's 
Death, tho' the Father be ſtill alive, or ſhe 
may have a Writ of Dower for ſuch Don- 
ment. | 
But! 


. 


| 


| 
firſt Caſe, the Heir is bound by the War- | 


$a a =. LY 4a 1 


elder 
1 S0c- # 
ian in 


er lay 


re the 


aſſign 


n the 


ir ap- 


ite of 


1: In! 


Son's 
T1 


Dow- 
But 
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But if the Father, at the Time of ſuch 


3 Dowment, had been ſeiſed but of a Rev'n 


on a Freehold, the Dowment had been 


void, for if the Sou himſelf had been ſeiſed 
'? thereof, he could not have endoxeed his Wife 
it. 


It is the Son that doth endow, and the 


Father doth but aſſent; but the Dowment 
is good, tho' the Son be under Age when it 
is made; but he muſt be an Heir Apparent, 


and ſuch a one as always muſt continue ſo: 


Therefore ſuch Dowment can't be ex 4 
Fratris, or of Burgh Eng', or Gavelkind 
Land; but Dowment ex affenſu Marris is 
good. Some ſay, that if the Father be at- 


ta inted after ſuch Dowment, ſhe loſes her 


Dower, for her Husbund continues not 


Heir, RE 

The Father's Aſſent to ſuch Dowment, 
ought to be by Need ; becauſe the Land is 
charg'd thereby with a future Freehold. To 
a Need, Ten Things are neceffary: 1. Wri- 
ting. 2. Parchment or Paper 3 A Perſon 


able to contract. 4. By a ſufficient Name. 


5. A Perſon able to be contracted with. 
6. By a ſufficient Name. 7. A Thing to 
be contracted for. 8. Apt Words. 9. Seal- 
ing. 10. Delivery. | 
To the Delivery of a Deed to the Party, 
Vords are not neceſſary; therefore if I deli- 
vera Decd to the Party as an Eſcrow, to be 
my Deed on certain Conditions, this is an 
abſolute Delivery of it; for it avould create 
thegreateſt Confuſion, if the Words of a Deed 
intended to be framed by Advice, and execu- 
ted with ſuch Solemnity, ſhould be controll'd by 
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looſe Words not contained in it, the exact 
g Form of which is ſo eaſily forgot or miſtaken. * 
p But I may deliver a Deed to a Stranger as an 


Eſcrow, Sc. for the Delivery thereof to a 

Stranger, without Words, is of no Force, 

and therefore the ſame Words which make the 

Delivery effeftual, may ſhexo how far it ſhall | 

be fo. As a Deed may be delivered to the 

Party without any Words, ſo may it be 

delivered by Words only, without any 

| Act. IA | 

| She that enters and agrees to ſuch Nower 

| ad eftinim Eccleſiæ, orex affenſu, is concluded 

| to claim her Dower at Common Law, but 

| me may refuſe ſuch Dower, and claim her 

| Dower at Common Law. Sz | 

| A Jointure was no Bar of Dower before 

| 27 H. 8. 10 for a Right or Title to a Free- * 

j hold can't be barr'd by Acceptance of a cok * 

| lateral Satisfaction. But by that Statute it 

| is a Bar of Dower, if it be made according to 

the Form of it; and as to that, theſe Things 

| are to be obſerved: 1. It muſt be by the firſt 
Limitation to take effect in Poſſeſſion, (Ly 1 

| Conveyance at Law,) or in Profit, (Ly Hay of 

ö e executed by the Statute,) preſently after 

| the Husband's Death. Therefore if the Li- 

| mitation be to the Husband for L. after to 

| 4. for I. and after to the Wife for L. this, 


„ne gr © MMM Y. Ee. 


{ can be no Jointure within the Statute, to 
| bar Dower, tho' A. die during the Covyer- | 
N | ture, for quod ab initio non valet, tractu Tem 
i foris non Convaleſcet. 2. It mult be an Eſtate 
; for her I. at leaſt; hut it may be limited to 


continue fo long as ſhe ſhall remain Sole, or 
hall do, or forbear to do, any Act in her own 


4 Rep. 3. 4. 
| Porwer 
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? Porrer.. 3. It muſt be expreſſed or averred 
to be in Satisfaction of her whole Power: 


A Will can't be averred to be in Satisfaction 


of her Dower, unleſs it be ſo F in 
the Will. 4. The Eſtate of the 

be in her, not in Truſtees for her. 
may be made before or after Marriage; but 
| if ir be made after, the Wife may claim 


and mult 


Dower, and waive her Jointure, tho ſhe 


| join'd with her Husband in levying 4 
Fine of it. It may be limited to her alone, 
or jointly with her Husband. 


A Jointure is not forfeited by the Hus- 


| bar.1's Atrainder of Treaſon, but Dower by 


Common Law, or ad aſtium Eccleſiæ, or 
ex aſſenſu, or by Cuſtom, are barr'd by 
ſuch Attainder, ſo long as it ſtands in 


Force. 
A Jointure, or Dowment, ad aſtium Eccle- 


7 /ie, or ex afſenſu, made to one under the 


Age of 9 Years, are good, becauſe they arc 
made by Aſſent. | 

She that is endowed ad aſtium Fecleſte, 
or e aſſenſu, may enter into the Land 
aſſigned, after her Husband's Death, without 
any Aſſignment. 

A Woman ſhall not be endowed of Lands 
whereof her Husband was Jointenant, but 
of Land whereof he was 'Ten't in Common 
ſhe ſhall. : 

If Ten't T. endow his Wife ad oftium 
Eccleſie, the Iſſue may enter upon her after 
his Death: And if Ten't in Fee within Age, 
make ſuch Dowment, his Heir may enter 
upon her: But Dowment ex afſenſu Harris 

D 4 x 
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Vid. Supraz 


38. 


39. 
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is good, tho the Husband be within Age, 
the Father being then of full Age. 

A Woman Guardian in Socage bringing a 
Writ of Dower againſt Guardian by XKr.'s 


Service (before 12 Ca. 2.24.) ſhould, upon his 


Pleading the whole Matter, have been ad- 
Judged to endow herſelf e la pluis Beale, 


2, c. the Paireſt of the Socage Land. But 


tuch Dowment could not be without Judg- 


ment: If the Socage Land were not ſuffi- 


cient for her whole Dower, ſhe ſhould re- 


tain for Part, and recover againſt the Guar- 
After 
Judgment as aforeſaid, whether in the K.'s 
Court, or the Lord's, the Wife ſhould in the 


dian in Chivalry for the other Part. 


Preſence of her Neighbours, have endowed 


herſclf of the Beſt of the Land, which ſhe 


held as Guardian in Socage, by Metes, to 
hold it for L. 

Guardian in Chivalry was poſſeſs'd of the 
Ward of the Body before Seiſure, but not 
of the Land before Entry. Writ of Dower 
lay againſt K.'s Grantee of a Ward; it alſo 
lay againſt the Executors of the Guardian; or 
one of them only, if he alone took the Pro- 
fits. If a Man were poſleſs'd of a Ward in 
his Wife's Right, the Writ of Dower lay 
againſt the Husband only. 

Guardian in Chivalry conld not plead 
Detainment of Charters in Bar of Dower, 
but he might plead Detainment of the Body 
of the Heir, becauſe the Marriage of the Heir 
belong'd to him. He might aſſign Dower out 
of the Land in Ward, or give a Rent in lieu 
of it. If he had aſſigned too much, the Heir at 
Common Law might have a Writ of Aa- 

meaſurement 


Pi. 
» 


; 
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Ape, “ eaſurement z if the Heir had afligned too 
much, before the Guardian entered, V. 2. 


ing a gave the Guardian this Writ, and the Heir 
Kr, himſelf might have the ſame when he came 
n his to Age, ſome ſay, with in Age; but the Guar- 
{dian's Aſſignee after ſuch Endowment could 


hey not have it, becauſe it was a Choſe in Action. 

Bur This Writ alſo lay on an Aſſignment of F. N. B. 
udg. Dower in Chancery to the Widow of K.'g 146. 4. 266 
ug. ITen't in Capite. 

| r-. Whenever a Wife is ſeiſed of ſuch a 46. 


„State in Tenements, that the Iſſue which 

ter the Man has by Her may poſſibly inherit 

K,, the ſame as Heir to her, he ſhall be Ten't by 

the 4 Irving and if the Man have Iflue inheri- 
table 

yet the Title of being Ten't by Curteſy ve- 


* by; but if ſhe be attainted before Iſſue 
had, he can have no Title at all tobe Ten't 
by Curteſy. 


ao Eſlate in Tenements, that it may poſſibly hap- 
pen that the Wife may have Iſſue by him, and 


wy that the ſame Iſſue may poſſibly inherit the 
in ame Eſtate as. Heir to him, ſhe ſhall have 
lay "Dower; tho' the Wife be never fo old, or- 


the Husband never ſo young. But. 2d Wife 
ad i pf Donee in ſpecial T. ſhall not be endowed, 
: Lanſu Pater. 


* After W. 2. if the Ten't T. were attainted? 
. of Felony, the Iſſue ſhould inherit, and yet 
we he Wife loſt her Dower, for ſhe. was not 
3 clieved by the Statute; and a Wife that 
at elopes loſes her Dower, by the 34th Chap.. 
| 45 


4. D 5 


y her, and then ſhe be attainted, 
"ed in the Husband, ſhall not be loſt there- 


2x07 > So when the Man is ſeiſed of ſuch an: 


57 


58 
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- that Statute, and yet her Iſſue ſhall im 
crit. | $5.2 

The Common Law puniſh'd one attainted 
of . Treaſon, or Felony: 1. With Loſs of J 
Life, by Hanging. 2. Loſs of his Wife's, 
Dower, as well againſt the Husband's Feof- c 
fee, as the Lord by eſcheat: (bur at this / 
Day the Husband's Attainder of Felony {7 
cauſes no Loſs of his Wife's Dower.) 3. Cor 
ruption of Blood, Loſs of Gentility, Cc. g 
4. Forfeiture of Land, Goods, and Chat. # } 
tels. But this extends not to Petit Larceny, 
under 124. EB 


Of Ter't for Term of Life. its 
| "£4 p55.. . "hat 

Enant L. is he to whom 'Tenements ſt 
are let for Term of his L. or for Term 
of another's Life; but in common Speech, Ra 
the Firſt is call'd Ten't for Term of his Life, JF 
the 2d is called Tent for Term of another h. 
Man's Life. If Leſſee pur autre Vie, or Gran- b. 
tee of Ten't in Dower, or by Curteſy, or of P 
Leſſee for his own Life die, living ceſtuique Yer 
Vie, he that firſt enters is called an Occupant im 
and ſhould: at Law hold the Land, living Rar 
ceftuique Vie, and be puniſh'd for Waite, 81 


Wr 


ſuabject to Payment of the Rent reſerved. IL. 


But there never could be an Occupant FF 
_ the K. nor of a Thing lying in Ftu 
rant, for every - Occupant muſt not only ba 
aver the Life of ceſtuigule Vie, but muſt allo tu 
claim by a 9% e Eſtate; But this cannct lt Ano 
Pleaded of Things that lie in Grant, in chic no 
go Man can plead that he has the Eſtate of ane PL 
ther, without ſpewing a Mriting by wh. * it | L 
—Y 1 ciatiu 


5 
0 


ll ice | 
v 


1nted 


oss of 
sur autre Vie, grants over his Eſtate to an- 
- Tother and his Heirs; and now by 29 Ca. 2.3 

ſuch Eſtate ſpall be chargeallein the Hands of 


t this 


elony | 


Cor. 


Oc. 


Chat- 


ces 

Plough- bote, Hey: bote, and Houſe- bote, 
without Proviſion of the Party, and he may 
take them on the Land demiſed without 
any Aſſignment, unleſs he be ſpecially re- 


ö 


ments 


Term 
eech, | 
Life, 
higher than a Leaſe for his own Life only; 
Gran- | 
Perſons, an Eſtate for ones own Lite is high- 
% 


other 


or of 


upant 


ors 2 
3 
erved. 
upant; 
ng in 


t only 
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0 Lich 
f an 
4 bt 


10113 
& 


Of Ten't for Term of Life. 
claims it. But the Heir of Ten't pur autre 
Vie alone ſhall have the Land, as a ſpecial 


Occupant, where the Leaſe is to a Man and 
his Heirs for another's Life, or where Ten't 


the Heir, if it come to him by ſuch ſpecial 
Occupancy, as Aſſets by Deſcent ; elſe it ſhall 
go to rhe Executors, aud be Aſſets in their 


Hauds. 
Leſſee L. or T. ſhall have reaſonable 


trained. 


If a Leaſe be made to a Man for his Life 
and the Lives of A. and J. he hath but one 
Frechold with ſeveral Limitations, which is 


but when there are feveral States in ſeveral 


er than for another's. Therefore Ten't Z. 
may ſurrender to him in Rem'r for Life, 
and if he infeoff him, it enures by way of 
Surrender, and is no Forfeiture. If Leſſee 
J. leaſe to his Leſſor for Leffor's L. or if 
Feme Leſſee L. and her Husdand by Inden 
ture make a Leafe to the Leſſor for the Huſ- 
band's Life, ſuch Leafes can't be Forfei- 
tures, becauſe the Leſſor is privy to them; 


nor Surrenders becauſe the Leſſees give 
not up their whole Eſtate; and if the firſt. 


Leſſor marry, and die, during the Life of 
Leſſee in the firlt Caſe, or of the Husband 
in 
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in the Second, his Wife ſhall not be endow- 
ed, and if a Rent be reſerv'd on ſuch Leaſe © 
made to the Leſſor, the Reſervation is good. 
If a Woman recover Dower — the 
Leſſee J. of the Husband's Heir, or againſt 
a Widow of her Husband's Feoffee bein 
Ten't in Dower, and die, they ſhall have 
the Land again. A. and F. Jointenants, A, , 
for Z. B. in Fee, join in a Leaſe L. A. has 
4 Revn, and fhall join in an Action of 
Waſte. So if Leſſor and Leflee L. join in 
ſuch Leaſe, it is ſaid they ſhall join in an 
| Action of Waſte, and that the one ſhall re- 
| cover the Place waſted, and the other the c 
[ Damages. 
| A Leaſe made to one durante Viauitate or ( 
dum ſola fuerit, or quam diu ſe bene geſſerit, fi 
3 or ſo long as Leſſee ſhall pay 10 J. per Annum E 
i or till he be promoted to a Benefice, or for 1 
any other uncertain Time, if it be of Lands, t! 
and Livery be made, gives a State T. deter- tt 
minable, but if it be of Things that lie in & ol 
Grant, it gives a State TL. by Delivery of the 5. 
| Deed. And in Count, or Plea, the Leſſee 3 K 
| ſhall alledge the Leaſe, and conclude, that F # 


I, . Wh WU, ot r oa oc. ie << 


by Force thereof he was ſeiſed generally for I 

erm of his Life. If a Manor worth 20/. L 
per Anmim, be Lett to a Man till 100/. be jy ec 
paid, the Leſſee has a State Z. if Livery be N ed 
made, determinable upon the Levying of ca 
the 100 J. If a Rent Charge of 20/. fer ere 


Aunum be granted till 100 J. be paid, the er 
Grantee has a State for five Years, for it is 

certain, that then it will be paid. Yet Þ Fr 
Jome uncertain Eſtat esare neither for T. Fe 


J. or V. As where Land is deviſed to Execu- 


tors 
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„tors till ſuch Debts are paid, for if this 
? were a State ZL. the Debts by the Executor's 


Death * remain unpaid: So where 
Guardian by Kz.'s Service held the Heir's 


Land for the ſingle Value of the Marriage, 
'! (inwhich Caſe he had the Land but in Nature 
ca Diſtreſs ;) or where ſuch Guardian held 


cover for the double Value, or where one 


has Land delivered in Execution for a Debt, 


' evhich Eſtates are created by Parliament, and 
| if they ſhould be conſtrued to be Eſtates L. 


they might determine before the Money, fer 
the Sati gaction whereof they ere given, 


could be levied. 


If a Man grant Lands, or Rev'ns, c. 
(due Ceremonies requiſite in Law being per- 
formed,) or declare an Ule, and limit no 
Eſtate, the Grantee or Leſſee has a State Z. 
K. grants to an Officer at Will, a Rent for 
the Exerciſe of his Office for Term of his L. 
the Grantee has a State in the Rent for Term 
of Life, determinable at Will conſequentially, 
zecauſè it muſt determine with the Ofice, but 
K. can't take away the Rent, unleſs he re- 
move him from his Office. A Leaſe L. made by 
Ten't in Fee, ſhall be conſtrued for L. ofthe 
Leſſee, ſuch Leaſe by Ten't Z. ſhall be conſtru- 
ed for L. of the Leflor, for if it were conſtru 
ed to be for L. of the Leflee, it would 


cauſe a Diſcontiuance, and the Law more 


reſpects a leſs Eſtate by Right, than a great- 
er by Wrong. 

He that has a State J. or a greater, has a 
Freehold, but none that has a leſs Eſtate. 
Feoffor is properly he that infecffs another 

| in 
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in Fee: Donor is he that makes a Gift in . 
Leſſor he that Leaſesfor L. Z. or VV. 
Whoever is diſabled to purchaſe, is diſa- 
bled to infeoff; but Perſons attainted of Trea- 
ſon, Felony, or Premmumire, or guilty of ſuch , 
Offences, if Attainders enſue, may pur- 
chaſe, (for the Benefit of others, but their 
Feoffments are voidable. An Ideot, Mad- 
man, Infant, Feme Covert, one under Du- 
reſs, or born Deaf, Dumb, and Blind, 
may purchaſe, and infeoff others, but both 
their Purchaſes and Feoffments are void- 
able; an Heretick convict, Leper removed 
43 


and wits. awos 


by Writ, one Deaf, Dumb, or Blind, it 
he has underſtanding, and can. expreſs it 
by Signs, Villeins of any, but the K. may 
infeoff, and their Feoffments ſhall never be 
avoided. 1 
At Commonn Law a Man could not make 
a Feoffment of Parcel to hold of the Chief 
Lord, for he could not divide the Seigniory. > - 
which was entire, and bar the Lord of his þ h 
Diſtreſs for the whole Services in any Part | 
of the Land, but he might make a Feoff- a 
ment of the whole to hold of the Lord, or Þ ri 
a Feoffment of Parcel to hold of himſelf; ÞF ſe 
but ſuch Feoffment'of Parcel made without P 
| the Lord's Aﬀent after Magna Charta 3. I 
(which provided, quod nullus liber homo det de (1 
cetero amplins alicui deterrà ſud, quam ut de 01 
reſtd' terre ſug poſſet eee i Domi- m 
no feodi fervitium ei del itum quod pertinet ad I. 
feoduimmillud, ) was holden to be againſt the ſaid 
2 loſt, 65, Statute, aud the Heir of the Fecffor might 
avoid it, unleſ the Services due to the Lord be 
might be ſiuficiently performed of the Reſidue Þ ki 
remain þ 
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remaining i the Hand of the Feoffor. And 
by this Statute K. took a Fine of his Ten't 
for Alienation, and ſame ſay that he might 
have ſeiſed the Land as orfeited 

At this Day, by the Statute of 9712 emp- 


| rores, the Ten't may alien Part to hold of 
the Lord, and the  Feoffee ſhall hold of 


him pro particula; but this Act took not a- 
way K.'s Fine for Alienation, becauſe he 
was not mention'd in it: By the 1 Ed. 3. 
12. it was provided, That the Alienation 


of Ks Ten't in Chief ſhould be no For- 


feiture, and that K. ſhould only have a 
Fine 3; aud by 12 Ca. 2. 24. all Fines for 
Altenations are taken away, except ſuch as 


are due by Cuſtom of particular Manors. 
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* TEnant Y. is he to whom a Leaſe for 4 


certain Term of Years is made, who 


has enter'd by Force of ſuch Leaſe. 


By 3z H. 8. 28. Ten't in Tail, Husband 


and Wife ſeiſed jointly of a State of Inhe- 


ritance, or in the Wife's Right, any Perſon 
ſeiſed in the Right of his Church, except 


Parſons or Vicars, may by Leaſe for 21 
. & Years, or 3 Lives, bind the Iſſues in T. 


(but not him jn Rev'n or Rem'r,) the Heirs 
ively ; but theſe Things 
muſt be obferved in the making of ach 
Leaſe. Wy 
1. It muſt be by Indenture. 
2. It muſt, by the Words of the Statute, 


be made to begin from the Day of the ma- 
king thereof, or it may be made to begin 


from 


ö 


: 


| 


| 
| 
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from the making, by an equitable Con- 
ſtruction; but if a Leaſe TZ. be made to 


begin from the Day of the making, the w. 


(a) Livery of Seiſin muſt be made after 
the Day on which the Deed eas delivered, & 
for if it were made on the ſame Day, it 
world be void, becauſe a Freehold cannor 
paſs in Futuro, for which Canſe a Grant 4 
for L. of a Thing lying in Grant, haben- 


dum a die Confectionis, zs5 void; bur ſuch 


Leaſe TL. of Land is good, if Livery be 
made after the Day on which the Deed 
eas delivered, becauſe it takes not Effect by 
the Delivery of the Deed, but by Livery of 
Seiſin; but a Grant, of Things lying in 


Grant, muſt take Effect by the Delivery of 


the Deed, or not at all. 

3. If there be an old Leaſe in Being, it 
muſt be abſolutely ſurrender'd, or within 
one Year of its Expiration. 

4. There muſt not be a double Leaſe in 
Being at the ſame Time; therefore, if one 
make a Leaſe J. according to the Statute, 
and ouſt his Leflee, he cannot. make a Leaſe 
L. according to the Statute. 

5. It may be for fewer Years-or Lives. 

6. It muſt be of Things manurable and 
corporeal, 

7. Of Land, c. moſt commonly lett to 
Farm for (I) 20 Years next before, by ſome 
ſeiſed of a State of Inheritance. A Grant 
by Copy, is a ſufficient letting to Farm 
within this Statute. 

8. The accuſtomable yearly Rent muſt 
be reſerved, therefore a Leaſe of one Acre, 
not uſually lett, together with others, com- 

mon!y 
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monly lett, reſerving a Rent exceeding the 


former, to the Value of that Acre, is not 


warranted by the ſaid Statute, as to any 
Part, becauſe the old Rent is not reſerved 
but of the Land accuſtomably letten, but 


new Rent iſſuing entirely out of the 


Whole, and where the Words of the Sta- 


gute, which impoxer ſuch Ten'ts to make 


ich Leaſes, may be ſtriftly obſerved ⁊vith- 
ut any Inconvenience to the Party, they 
ght to be a an Parceners after Par- 
tion, may Leaſe the Land reſerving a Rent 
ro Rata, for otherwiſe they could make no 
eaſe, unleſs all would agree. So Ten't T. 
may lett Part of the Land accuſtomably 
Etten, reſerving Rent pro Rara, for per- 
aps he may not be able to get a Ten't to 
le the M hole. It is not neceſſary to re- 
rve a Heriot, or to reſerve the Rent at 
Pur Feaſts, tho' formerly the Leaſes were 
made, for the Words of the Statute only 
K that the yearly Rent or more be re- 
rved. 
9. It muſt not be without Impeachment 
Waſte, therefore a Leaſe L. with a Rem'r 
r J. is not within this Statute. | 
All Conveyances whatſoever made by Ec- 
eſiaſtical Corporations are made void by 
El. 19. and 13 El. 10. except Leaſes for 
Lives, or 21 Years from the Time of the 
aking, whereon the old yearly Rent, or 
ore, 1s reſerved. 
The ſame Rules muſt be obſerv'd in ma- 
ng Leaſes within the Exceptions of the 
dStatutes, as are required in Leaſes made 
according 


45. 
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according to the 32 H. 8. except in twgh 
Caſes. PO. 

i. Leaſes within the Exception of thoſeÞt 

Statutes muſt be made to begin from the 

Vile Making, and not from the Day of th&#$o 
J Liv. 438. Making, <vhich would laſt a Day longer 
than the Statute allows, and if a Leaſe on 

Day longer be good, why not tawo, and ſo on 
n 2. The 32 H. S. does not enable the Per 
1 ſons therein mentioned to make a Concur-$ 
| rent Leaſe, when there is an old Leaſe inf 


| Being of a Year's Continuance, but no Co 
| current Leaſe is reſtrained by the 1 or 1 thiÞf : 
| of El. fo that it be made to commence from 


| the Making; but 14 El. 11. enatts, Tha 
| the 15 El. 2. Hall not extend to Houſes 1 
| Cities and Towns, but that the 2 2 
| be granted as they might have been befor 
| the 13 El. (even in Fee, ſo that a full RY > 


compence be made of as good Value, an 
| 


Leaſes may be made of Houſes for 40 Tear 

charging the Leſſee with Repairs, &c. Pri 

vided that no Leaſe be permitted 10 li 
| made by Force of the ſaid Act in Revi 

| but this Att menticus only Perſons reſtrainonti 

| ( Was ed by the 15th El. T herefere it (a) extend 

ö | Ie not to Biſhops wwho are reſtrained by tl 

| Iſt only, aud are not within the 14th. 1 

| El. 10. enatts, That all Leaſes by Perſon 

reſtrained by the 13th ſhall be void, auer 

of any former Leaſe is in Being, and not 


| be ſurrenaer'd, expired or ended within 
| | Tears after the Making of the new Leaſt 
But it ſeems, that concurrent Leaſes 6 
| Houſes in Towns, which are bann, 
| ö 


ent for Term of Tears, 67 


| twghe 147h El. are (a) not made good by this (a) Wats 
Pratute, for it only mentions Perſons re- 1. = 
rain d by the 13th, but the Reſtraint 
hereof is wholly ſet looſe by the 14th El. as 

f tho ſuch Horſes, and the 18th is whelly a 
ange Wiſabling Statute: And concurrent Leaſes 

ſe on ade by Biſhops remain as they were be- 

ſo on ure the ſaid Statutes, therefore if they are 

> Per-Fonfirmed by Dean and Chapter they are 

oncur good, h there are more than 3 Tears in 

ie in Peing of an old Leaſe, but if they are not 

Con ſonfirmed, they mult follow the Directions 

r 13thiþf 32 H. 8. y 18 El. all Leaſes by Col- 
fromſſeges and collegiate Churches are void, un- 

Tha one 34 of the old Rent be reſerved in 

ſes i Corn at the Rate of a Quarter of Wheat 


thoſe 
n the 


mar every 65. 8 d. and a Nuarter of Malt 
beſonſſer every 5 5. of the old Rent. 
11 Ry Notwithſtanding 13 El. ſays, that all o- 


her Grants, Sc. ſhall be void to all Pur- 

oſes; yet if _ be made by a ſole Cor- 

oration, they ſhall be good againſt the 

eſſor, if by a Corporation Aggregate, they 

hall be good fo long as the ſame Perſon 

ntinues Head. Nor do the ſaid Acts ex- 

end to Grants of ancient Offices of Neceſ- 

ty granted with the uſual Fees. Hut if 10 Rep. 6 

hey have been 1ſually granted for one Life . 

ny, a Grant thereof for more Lives, or in — _ 

Rev'n, 15 not good; but if they have been © 

ually granted in Rev'n, they may be ſtill ſo 

it hin auted, that the Office may be always full. 

Leif Ten't of the Land and a Stranger join in 

-aſes M Leaſe J. by Indenture, this is the Leaſe 

141c4d f the Tent only, and the Confirmation of 
de Stranger, and as to him it works only 


by 


) an 
Tear: 
. Þro 
70 bi 
Rev" 
ſtram 
xtend 
by thi 
th, 1 
Per ſon 
ert 
not! 


- 
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by Conclufion. Two ſeveral Ten'ts of ſe 
veral Lands join in ſuch a Leaſe, it ſhal 
enure as the ſeveral Leaſe and Confirma 
tion of both, and ſhall work no Conclufion 
becauſe an Intereſt paſſes from both. 5p i 
Leſſee tor C's Life, and he in Rem'r joiſ por 
in ſuch Leaſe, it is the Leaſe of B. whill the 
C. lives, and after his Death, it is the Leafy het 
of the other, and the Confirmation of t 
and ſo it muſt be pleaded, for if the Leſſeque 
be ejected, and bring an Ejectment, and ] 
declare of a Leaſe by both, and upon noffter 
Guilty pleaded, it be found ſpecially, itwh 
ſhall be adjudg'd againſt him, for tho t con 
Words of ſuch Deed be the joint Epi 
ſions of both, yet it is ſo far only the Leaf 
cf either of them, as the Leſſee derives hi 
Poſeſien from theirs; but ſuch a Leak 
works no Concluſion, cauſa que ſtuprifſlis 1 
Ten't T. and he in Rem'r grant a Renu 
Charge, Ten't T. dies without Iflue, Granſſas 
tee may avow by Force of a Grant by hin ma 
in Rem. as 
A Leaſe J. by one 15 Years old is void Ms 
able at Common Law, but it may be good Ye 
by Cuſtom; a Leaſe J. by Biſhop or TenWon 
. not within 32 H. 8. is voidable by th le 
Succeflor or Iſſue. A Leaſe J. by Ten't Wo 
tho' it be within the Statute, is void as Hane 
him in Rev'n or Rem'r. A Leaſe Y. 7. 
Parſon, or Vicar, is void as to the SuccelſWgoc 
for, a Leaſe L. is voidable: So a Leaſe for 
by a Prebend, or Archdeacon, (not madd ii 
cording to the 324 H. 8.) is void as to ti 
Succeflor, and a Lealc J. is voidable. 


Termin 
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of ſe Terminus ſignifies not only the Limits of 
t ſhalMime, but alſo the State that paſſes for that 
firmaM'ime. As if Leſſor for 20 Years make a 
lufion.caſe to begin after the Expiration, præ- 
1. Midi Termini vigiuti annorum, it ſhall 
r joi ommence on a Forfeiture, or Surrender of 
Whill the firſt Leaſe, but if it had been made to 
T af begin Foſt finem viginti annorum prædict', 
of Ft ſhould not commence till the 20 Years 
Leſſeqwere expired. | 
t, and Proper Words to make a Leaſe, are to 
on nofflerant, demiſe, to farm lett, betake, and 
ly, iflwhatever Words amount to a Grant, as 
ho tlicommitto, Ec. 
Ari Every Leaſe Y. when it is to take Effect 
Leaſſlin Intereſt or Poſſeſſion, muſt have a certain 
ves iYBeginning and a certain End, therefore a 
Lead Leaſe for ſo many Years as J. C. ſhall live 
ſupriis void, ab initio: But it may be limited to 
Ren take Effect upon an uncertain Contingent, 
GranÞas when T. S. ſhall pay 20 l. and it may be 
y hin made certain by Reference to a Certainty, 
as for ſo many Years as J. S. hes in the 
s void Manor of D. A Leaſe by Parſon for 3 
e good Years, and ſo from 3 Years to 3 Years, fo 
- Tenlong as he ſhall be Parſon, is good for 6 
by thai Years, if he continue Parſon ſo long, for 
en't Nſo much only is certain, the reſt uncertain 
d as Hand void. A Leaſe for ſo many Years as 
J. S. ſhall name, is uncertain at firſt, but 
Succeſfl good when he has named them: A Leaſe 
eaſe for 21 Years, if J. S. live fo long, is a good 
ade tf Leaſe for 21 Years, determinable on the 
to th Death of J. S. for there is a certain Period 
fix d, beyond which it cannet loft, tho" it 
Ia determine ſooner, 
mini Tor 
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made by the Sheriff, it ſhould have bound 
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1 
For many Reſpects, Leaſes at Common 
Law could not be made for above 40 Years, (\, 
and it was the better Opinion, that no | | 
Leſſee Y. could falfify a covenous Recovery\, 
of the Freehold; but the Statute of Glou, 
ives Power to Leſſee J. if the Leaſe were 

y Writing, to be received upon Default of 
the Freeholder, and to try whether the 
Plea were moved by Colluſion; but thi: 
pave Remedy in no other Caſe, nor to Ten': 

y Execution, but by 21 H. 8. 15. all Te- 
nants J. and Ten'ts by Executors, may fal- 
ſify all Manner of Recoveries on feigned | 
Titles; but neither of the ſaid Acts gives | 
any Remedy to a Guardian. 1 

Parcener makes a Leaſe . and after 
makes Partition by Conſent, and has too 
little allotted to her, the Leflee may enter 
into ſo much of the other's Land as will 
make his Part equal ; but if Partition were 


the Leſſee. 7 
Ten't T. makes a Leaſe Y. marries and 
dies without Iſlue, the Leaſe is void as to 
him in Rev'n, but it ſhall be good again! 
the Wife when endowed, for her Fſtrre 1; 
acrived cut of the Iſtate T. under which the 
Leſſee I. claims by a Title prior to hers. So 
if a Son be born, it ſhall be voidable or 
good as to him, according as it agrees with 
the Statute, tho' it be void as to him in 
Rev'n. If K. had made a Gift in T. to 
hold by Kr's Service, and Donee had made 
a Leaſe for 30 J. and died, and the K. in 
Right of the Heir, during his Wardſhip, 
or primer Seiſin, had avoided the Leale, 
yet 
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mon pet the Iſſue afterwards might have affirm'd 
ars, pr avoided it at his Election. So notwith- 


no ny Ten't in Dower avoids for her Life 
very a Leaſe Y. made after the Coverture, it 
ue. all be in Force after her Death. 

vere But if a Patron grant the next Avoid- 


It of dance, and then Parſon, Patron, and Ordi- 
the „ nary make a Leaſe J. of the Glebe, the 
thi: Parſon dies, and the Grantees Clerk is in- 
ent ducted, the Leaſe ſhall never revive, be- 
Te. \ &cauſe it was avoided by one who had the 
fal- whole Eſtate of the Glebe in him; fo 
med where Husband avoids a Fine levy'd by 
rives the Wife, it ſhall not bind her after his 
Death; ſo where a Woman is endowed of 
after Yan Advowſon, which is appropriated, and 
; too Þ© preſents, and her Clerk is inducted, and 
enter dies, the Appropriation is diſſolved, be- 
wil! cauſe the Incumbent that came in by Pre- 
were ſentation had the whole Eſtate in him, and 
ound e Fee being once diſcharged, cannot be 
charged again without a new Grant, Ten't 
and . makes a future Leaſe, and dies, his Iſ- 
1s to I} fue infeoffs A. the Term commences, AJ. 
aint J ſhall have the ſame Election that the Iſſue 
te 13 had, to affirm or avoid the Leaſe. 
h the Leſſee J. before he enters has an Intereſt, 
5, So (called in Latin, iutereſſe Termini,) whih is 
le or W grantable over, and ſhall go to Executors, 
with Cc. and ſhall remain good, tho' the Leſſor 
m in die before the Leſſee enters. A Releaſe to 
T. to ¶ ſuch Leflee by the Leſſor ſhall ditcharge the 
made Rent reſerved, but cannot encreate his 
K. in B Eſtate: Nor can the Leflor paſs the Rev'n 
ſhip, by the Name of the Rev'n before the Leflee 
calc, enters. If two have ſuch a joint Intereſt, 
and 
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and one die, it ſhall ſurvive to the other. 
The Husband may diſpoſe ofa Term that 
he has in his Wife's Right: If he do not, 
the Survivor of them ſhall have it. If Huf. 
band make a Leaſe for Part of the Term, && 
and die, the Wife ſhall have ſo much of the H 
Term as he diſpoſed not of, and the Execu- ſ& 
tors of the Husband ſhall have the Rent re- 
ſerved; not the Wife, for ſhe claims not un. tl 
der the Leſſor. If he grant the whole on 
Condition, and die, and his Executors en- 
ter for the Condition broken, they ſha 


* Supra. have the Term. For the Husband having dic 8: 


poſed of the Whole, the IVife had no manner r 
Right wo it left in ber: But in the Caſe above, 
zvhere the Heir of the Part of the Father enter; $5 
for a Condition broken by the Feeffee of his Ar. Ne 
ceſtor, whowasſeiſedas Heir of the Part of the L. 
Mother, the Heir of the Part of the Mother R 
ſhall enter upon him, for the Heir of the Part l 
of the Father can't poſſibly hold thoſe Lands as | 
Heir, becauſe he is not of the Blood of the firſt ge! 
Purchaſer. A Leaſe is made to Husband far 
and Wife for L. Rem'r to the Executors of It 
the Survivor for Z. this is not in the Diſpo- pu 
ſal of the Husband, becauſe it is but a Pol- Mee 
fibility. Husband and Wife are ejected, ſto 
Husband brings Ejectment in his own £7 
Name, and recovers: This veits the whole Ne 
Term in him. Jec. 
Leaſe Z. made to F. S. and his Heirs, or e 
to a ſole Corporation and his Succeſſors Wr 
ſhall go to Executors. 2 


A Leaſe J. having no Beginning limited, EI 
or limited to begin from the making, or [Rel 
3 from Fro; 
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er. Im hence forth, or from a Date impoſſible 
m that s the zoth of February, or from the End 
o not, pfa former Leaſe, either void, or miſrecited 
f Huſ. In a Point material, ſhall begin on the Day 
Term, pf Delivery. A Leaſe 7. limited from the 
of the Mate, or the Day of the (2) Date, ſhall be- ( Vid. 
2xecu- Ein the Day after the Date, but if it be @ 3 L. 438. 
ent re- Nie Confectionis, it ſhall begin the Day after 
20t un. the Delivery. 47 
ole on If one make a Leaſe J. of Land, or of the E 
Drs en- Herbage, or Veſture of Land, or any other 
y ſhi YTenement manurable and corporeal, he may 
ug dif. fliſtrein for it, or have an Action of Debt; 
ner of und if one make ſuch Leaſe of a Rev'n or 
above, Rem'r of ſuch Tenements, he may diſtrein, 
enter; Nc. for the Rent reſerved, when the Poſ- 
75 An. ſeſſion comes to the Leſſce by Force of ſuch 
tofthe Leaſe. But none, except K. can reſerve a 
fother Rent out of incorporeal Inheritances, to 
Part which no Recourſe can be had for a Diſirefs, 
ds as Þs Fairs, Tythes, Ec. yet if a Subject doth 
ve firſt eſerve a Rent on a Leaſe J. of ſuch Inheri- 
$band fances, he may hare an Action cf Debt for 
ors of It by way of Contract, but can't diitrein + 
Jifpo- Put if the Leaſe were for Life, and there had 
a Pol- Þccn no Covenant on the Part of the Leſſee 
ected, % pay it, the Leſſor had no Remedy at 

own ow; not an Aftion of Debt, becanſe it was 
vhole Nei for Life, nor a real or ivd Action 

wrearſo it 1s bur a Sum in greſs 3 Se Q. II he 
rs, or e hf reliev 'd Ly Sth Nu. A. wehichgives 
eſſors U _—_ of Debt for Rent, reſerv'd on auy 
eaſe J. 

rited, Þ There is a Difference betwixt the Words 
g, or [Reſervation, and Exception, the fri is 

from Froper, where ſome new Thing, not #7: 

| E ; Fe 
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Eſſe before, is to be rendred to the Leſſot, 
Sc. the Second is where Part of the Thing 
- granted is ſaved to the Grantor; proper 
© Words of the Firſt, are reſervando, redden- | 
do, ſoelvendo, inveniendo, aummodo, and the 
like; the Words exceftis, Preter, Ec. are 
Proper for the Second; out of 4 Genera), a 
Part may be excepted, as out of a Manor 
one Acre, but not a Part out of a Certain- | 
ty, as where 20 Acres are demiſed, except- | 
ing one, fer ſuchb an Exception is repugnant. 
Rent..can be reſerv'd'. to none but the 
Leſſor: If two Jointenants make a Leaſe, | 
. reſerving a Rent to one of them, it ſhall go 
to both, unleſs it be by Indenture, in : 
which Caſe.it ſhall enure to one alone, by | 
Way of Concluſion, Rent generally re- 
ſerv'd by Ten't in Fee, goes to him and his || 
Heirs, by Implication of Law, as incident to Þ , 
the Rev'n; but if it be reſerved to the Lel- |; ; 
for, or-to him and his Aſſigns, or to him 
and his Executors, it determines by his 
Death, for Expreſſim Jacit cefſare Teci-Þ; 
-(s) 1 Ven. Zum: But it has been (a) reſolved, that 6 
261. Neut veſerv'd to the Leſſor and his Execi. 
2 Lev. 13. tors and Aſſigns, during the Term, ſhall go 
to the Heir. 

Dogs, Coneys, Sc. cannot be diſtreined 
for Rent, becauſe no one can have a valus 
ble Property in them, and an Ax in a Mans 
Hand cutting Wood, or an Horſe, which 4 
Man is riding on, are privileg'd for the h. 

#6) 1 Sid. * Time. (I) But it ſeems that Horſes dra - j 
442, 44% eng a Cart may be diſtrain'd for Rent, ani, 
if a: Man riding on a Horſe be Damege Fe 

faut, the Horſe may be led to the Pound with 

T1” 
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eſſor, e Man upon him. Cloth in a Taylor's 
hing Shop, c. cannot be diſtrain'd, becauſe it 
roper is there for the Maintenance of Trade. Nor 
aden. jooſe Shocks, becauſe they cannot be reſto- 
d the red in the fame Plight ; (but if they be in 
. are a Cart, or Damage Feaſant, they may be 
ral, a diſtrain' d.) And now-by the 24 Gul. & 
Janor Mar. 5. Corn in Sheaves or Cocks, or looſe, 
rtain- || in the Straw, or Hay lying in a Barn, 
cep. |+ or upon a Hovel, or Rick, may be ſeis'd, ſe- 
naut. ö eur d, and lock d up till replevied, ſo as it be 
it the vor remou'd to the Damage of the Owner, 
Leaſe, Þ aud by the ſaid Statute, if the Ten't doth 
all go Þ nor replevy his Goods taken, within 5 Days, 
e, in they ſhall be appraiſed by tivo fworn Ap- 
e, by praiſers, and fold. By the 8t af N. A. 
y re. No Goods being in any Tenement leas'd for 
nd his Zife, T. or V. ſpall be taken by -Vertue of 
ent to N an Erecution, at the Suit of a Subject, un- 
e Lel- {eſt the Plaintiff ſhall pay the Landlord the 
0 him 6 Arrears due for Rent for ſuch Tenement, 


by hi Bur it is ſufficient to pay one Tear's Rent, 
Tei Ntho more be Aue. 
that 4 


Beaſts of the Plough, or the Utenſils of a 
Zech. Man's Trade or Profeſſion, cannot be di- 
all ge Fftrein'd, if other Beaſts or Goods may be 
„pound; nor Things fixed to a Freehold. 
reined A Stranger's Beaſts that eſcape into the 
valut Land may be diftrain'd for Rent, tho they 
Mans are not been Levant and Couchant. Hut 2 Þut.153. 
hich 1 Bir ems that this is ro be underſiood where 
or the yh» Beaſts that eſeape are Treſpaſſers; for it 
ara gs otherwiſe, ⁊rhere the Ten't of the Land 
t, and Yes in Default in not repairing his Fences, by 
ge 1*-BReafon whereof the Beaſts come upon the 
a e; for in this Caſe, the Leſſor cannot 

t 1. E 2 Aiſtrain 
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Aiſtrain ſuch Beaſts, tho) they have beer: 


Fault in mot binding his Leſſee to repair 
the Fences; but the Lord of the Fee, or 
- Grantee of a Rem. Charge, iu ſuch Caſe 
mary diftrain ſuch Beaſts after they have 
. been Levant and Conchant, without. giving 
Notice, for he is no Way to blame for the 
Want of repairing the Fences. 
He that diſtrains Things having Life, 
- muſt put them in a Pound overt, within 
3 Miles in the ſame County, either in his 
- own Cloſe, -or in another's, and the Own- 
er mult ſuſtain them, and ſhall be no Treſ- 


_ paſſer for. ſo doing; if the Pound be covert, | 
the Diftrainer mutt ſuſtain them at his own | 


Coſt. He that diſtrains Goods, muſt put 
them in a Pound covert within 3 Miles in 


Levant and Couchant, unleſs he give N- 
rice to the Owner, who ſuffers them to con- 
tiuue there afterwards, for the Lefſor is in 


| 


Bn 


the ſame County: If he put them in a 


” Pound. open, he muſt anſwer for them if 


ſtol'n, or damag'd. 


He whoſe Goods are unlawfully diſtrain- 
ed, may .reſcue them before- they are im- 
| 2133 not after, for then they are in 


Cuſtody of Law. 


Commoner making freſh Suit, may take] 


his Goods, diſtrain'd for Damage Feaſant,out 


of a Pound unlock'd; but if he take them 


cout of a Pound lock'd, a Writ of Parco 
Fracto lies againſt him, and he that di- 
ſtrain'd, may take them again wherever he 
finds them. Rent due the laſt Day of the 
Term. was not diſtrainable, becauſe the Term 
was ended; Jut uo by the 8th Qu. A. any 


Le ſſer 
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beer: 


5 
con- 
is in 


epair' 
e, or 
Caſe 
have 
10118 
y the 


Life, 


in his 
Own- 
Treſ- 
overt, 
s OWN 
t put 
es in 


in a 
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Leffor may diſtrain for Arrears of Rent af- 
ter the Leaſe is determined, frovided the 
ſtreſs be made within 6 Months, and during 
Leffor's Title, and Ten'ts Peſſaſſion. 

The Leſfor (a) each Year may have Debt (a) Vid. 


for the yearly Rent; but if one not ſeis'd of % 
Tenements make a Leaſe by Deed-Poll, or 


Parol, and bring Debt for the Rent reſervd 
the Leſſee may plead that the Leſſor had no- 

thing in the Tenements at the Time of the 
Leaſe: Or he may plead Non dimiſit, and * 


ithin © give in Evidence the ſpecial Matter, (r it 


Irain- Þ 


take 
nt, out 
them 
Parco 
it di- 
er he 
f the 
Term 
\. any 


2 


the Leaſe were 


e im- the Land. 
re in ! Land by Indenture, rendring Rent, he ſhall 
be eſtopp'd]; but if it were only of the Her- 


is not bare uſing of the Words Leaſe, De- 
miſe, &c. that makes a Leaſe, but the Tranſe 
ferring of an Iutereſt to the Leſſee; but if 
by Indenture, he could not 
lead this Plea, Br an Indenture concludes 
Lak Parties. If H. Leſſee for C.'s Life. make 
Leaſe J. and purchaſe the Rev'n, and C. die, 
B. wy confels and avoid notwithſtanding 
the Indenture, for an Intereſt paſsd by it, 
and therefore it works no Eſtoppel, as it 
would have done, if B. had had nothing in 
If one take a Leaſe of his own 


bage, he might fay thet the Leſſor had no- 


thing in the Land; for th a Man be eſtopp'd 
to affirm the Truth, when it is directly con- 
trary to wwhat he has expreſly acknowledged 
by his own Deed ; not ſo wehen it may be only 
prov'd to be contrary by Argument, let the 
Conſequence be ever ſo flain. After the 
Leaſe taken by one of his own Land is end- 
ed, the Eſtoppel determines: Fer the ſole Ju- 
tent of the Indentureis mutually to bind eas) 
E 3 Party 


Pt 


0. th 162.1 
292. D,---- 


= 


8 


48. 


Vid. infra, 
85. 


in Land might paſs by Livery of Seiſin 
good without either Livery of Seiſin, or 


« Fiftetes, Intereſts of Freehold, or Terms as 


Full Value. And all Afrgnments,. Grants, or 
 Surrenders of ſuch Eſtates, not being Copy. 
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Party t9fulfill the Agreement therein contain. 
ed during the Term, wwhich being determin'd | 
they have had. the full Effeft which vas de. 
ſignd. ; 

At Common Law; any Eſtate of Freehold | 


without Deed, and Leaſes J. of Land were 


Deed. But now by 29 Ca. 2. 3. all Leaſes, 


Tears, of Herediraments, not put in Writing, 
and. ſi gua ly the Parties making them, er 
their Agents anthoriz'd by Writing, ſbal 
have no greater Fffect than os. Eſtates nt 
Will, except Leaſes not exceeding three Years, | 
whereof the Rent ſhall be two Thirds of tie 


— 


mung ä 
— — — 


„ of 


hols, muſt be by Deed, ſigned, ut ſupra, 
er ty Operation of La*v: Aud all Declare- 
trons or Creations of Truſt muſt be by NY. 
ring ſien'd by the Party, er by his loſt NM 
by Writing, excepting Truſts, reſulting by In. 
plication of Law, or trensferr'd or extin-y. 
guiſh'd by Act of Lat. : 
Leſſee J mayenter by Force of the Leaſe Þ 
without Livery of Seiſin; but regularly no 
Freehold can paſs without it. Therefore it 
A. being in his Houſe ſay to H. I demile to 
you this Houſe for Life, this gave no Free-! 
hold before the Statute without Livery, nor 
fince the Statute with Livery. . 
Livery. of Seiſin is a ſolemn Delivery of 
the Poſſeſſion, and is Twofold. 1. In Deed. Þ 
2. In Law. Livery in Deed is when the] 
Feoffor and Feoffee being both on 1 | 
| the 


aber 


—ͤ ts 


— 
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the Feoffor delivers to the Feoffee a Turf of 


. 79 


011t41:1- 
3 the Land, or a Ring of Gold, or any other 
2645 a. Thing not concerning the Land, with ſuch + 
like Words; Here I deliver you Seiſin and 
echeld © Poſſeſſion in the Name of all the Tene- 
Seiin mentscontained in the Deed of Feoffment, 
d were Oc. And it ſeems that it = be well made 
iſin, or by Words only without any ſolemn Act, as - 
Lesen when the Feoffor ſays to the Feoffee, © Enter Contr. Cro: 
m if into this Houſe, and enjoy the ſame ac- Ja vo. 
Titins (4 © cording to the. Form of the Need, Cc! 
em, „ but the bare Delivery of the Deed on the 
0 Land ſhall only have the Operation to make 
Hes 4 it take Effect as a Deed, and ſhall not a- 
ar, mount to Livery of Seiſin, unleſs it be de- 
of tie lixer'd in the Name of Seiſin of all the 
Land, c. 
mrs, 0r |: we 5 
22 ! Livery in Law, is when the Feoffor and 
ſupra, © Feoffce being in View of the Land, the 
«clara. |. Feoffor, after Delivery of the Deed, ſays 
y do the Feoffee, © Go enter into the Land, 
Min and take Poſſeſſion thereof according to 
by In- the Form of this Deed, Cc, Such Livery - 
gin. is good if the Feoffee enter, tho' the Land 


f 


lie in another County; (and beftre 29 Ca. 


ease 2. 3. Livery in Law paſſed the Fre without 
— any Deed;) but if cite of the Parties die 
fore ii before the Feoffee enters, the Livery is 
1iſe to! void, for 2 no Freehold in Deed, or 2 
Free- in Law, before Entry; and by the Death of Lite. Sec. ci. 3 


y, nor 


ery of 
Deed. 
n the 
Land, 

the 


: the Feoffor, the Land belongs to ſome other, 
aud the Feoffee cannot enter without diveſi- 
ing his Eſtate; by the Death of the Feoffee 
| there is no Purchaſer remaining to take the 
Eſtate; and the Heir ſhall never take by Puy- 
| 6782, where the Nor Heir is not uſed to 

E 4 aeſerile 
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Co. Litt.59. geſc ribe a Purchaſer, but only to limit th, | 
d. Iiſiate deſign'd to paßt. Yet if the Feoffee 
claim the Land as near as he dares, for fear 


of Death, or Battery, ſuch Entry in Lauf 
ſhall execute the Livery in Law. 

J. makes a Deed of Feoffment of diver, 
Parcels of Land to divers Men jointly, and 
makes Livery of one Parcel to one Feoffee 
according to the Dced, this paſſes all and 
to all. A. makes a Charter in Fee, andÞ\ 
makes Livery, ſecunditin formain Charte 
for Life, yet the Fee ſhall paſs, for Livery 
is wt only ade for Life, but aifo accordigÞ 
79 the Form ef the Decd, i. e. according wh 
the Quantity and Quality of the Eſtate co] 
tain'd in the Deed, hich receffarily in. 
fa) lit.. cludes a State Z. (a) But where the Verd. 
Scat. 159 and the Words uſed in. the Livery are inÞ 

conſiſtent, nothing pages by the Deed. 
A. makes a Leaſe J. by Deed, or. give 
Land by Need to B. to hold to him and his 
H-irs after the Death of A. Liveryof Seiſi 
made according to the Form of either DeelF 
vid. Sup a, (Tehetwer befereor ſince 29 Car. 2. 3.) is void ſh 
64. fer whe firſt Ted ct reſiy gives a Chatid 
only, aud the ſecond gives a Freehold in Fu- 
turo, and Conſequently is vid: And ener 
the fele Purport of the Livery is to male 
the Hiſtate contain d in. the Deed eſfectua 
it all rather be void, than. ſtrain'd.to git 
4 Freehold in the firſt Caſe, or a Preſe 
Iftate in the ſecond, agaiuſt the maniſe| 
Intent of the Parties. 
Tot only ffixd and immoveable, but 
Vid. ſyp. 6. Moveable Inheritances alſo may paſs by Lt 
| very: As where 13 Actes, lying in a 7 
4 
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FS. 


mit ale 


F Coffee 


for fear N 
in Laws 


f diver; 


tly, and] 
Feoffeeſ 
all andf 
e, and] 
Charte 
L iveryf 
cord 
ling wh 
* ternis-vicibus for ever, a Deed of Feoffment 
rily ix. 
of one of them one Year, and of the other 
the next. 


ate con- 


e Der) 
are iu. 
A. 


r. gives} 


and his 
{ Seifin 
r Deed 
18 void, 


Cha tt! 


in Fu- 


e 
0 nude 
ect ua., 
to give 
preſet 


zaniſi 


>, but 
by Lt 
a Meg. 
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dow of 80, are by Cuſtom yearly ſet out to 


2 Man, ſometimes in one Part, ſometimes 
in another; if they be Parcel of a Manor, 


they ſhall paſs by the Name of the Manor; 


if they be in Groſs, the Deed mult be of 
the 13 Acres: lying in the Meadow, with- 
out deſcribing any in Certainty: And by 
Livery of the 13 Acres allotted to the Feot- 
for that Year, all his. Intereſt ſhall paſs. 
When one Manor is divided betwixt Par- 
ceners, ſo that one ſhall have it ane Year, 
and the other the next, &c. without Que- 
{tion Livery muſt be made of that : Where 
two Manors are divided betwixt them at- 


mult be made of both, and Livery: muſt be 
One may have an Inheritance in an upper 


Chamber, and paſs it by Livery.. 
Diſs'ee makes a Need of Feoftment;.deli- 


vers it, and by Attorney enters and gives 
Seifin 3 this is good, for. the Deed of Feoff- 


ment hath its whole Operationfrom the Li- 
very of Seiſin, and the Feoffor is in Poſſeſ- 
fon when that is made accordin 

Deed. But if Diſs'ee make a Lonk 


the Ground, yet nothing paſſes to the Lek 
ſeei for--a Leaſe J. muſt take its- Effect by 
the Delivery of the Deed, or not at all, but 
at the Time of Delivery he was out of Poſ- 
ſeſſion, and the ſecond Delivery of a Deed 
is void. But if the Deed had been deliver- 
ed to a Stranger, as an 


E 5 Leſ⸗ 


to the 
e and 
deliver it, and then deliver it again upon 


Eſcrow, to be deli- 


wer as his Deed on the Land, it had been. 
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Leſſor J. of ſeveral Cloſes in one Cour 
ty, makes Livery of them, the Leſſee or 
his Wife, or Servants being then in the 
Houſe, or on Part of the Land, this is void, 
for the Poſſeſſion continuing in the Leſſee 
no Livery can be made of itz but if hit 
Cattle only had been there, the Liveryſ 
had been good. / 

Where a Man has two Ways of paſlingf 
Land, both at Common Law, and intend; 

49. to pals it by one of them, and it caunot 
paſs by the Way he intends, it ſhall paſs by] 
the other, zf there be ſuficient Words. As 
if A. ſeis'd of two Acres, make a Leaſe 7 
of one of them, and after, intending 9 
paſs them both by Feoffment, make a Deed 
of Feoffment, and give Livery in the Acre 
in Poſſeſſion, in the Name of both, the Acre 
in Poſſeſſion only paſſes by the Livery ; yet 
if the Leſſee attorn, (vbich was neceſſary 
before 4 & 5 Annz 16.) the other ſhall Ne 
paſs by Way of Grant of a Rev'n and At. 
torument, for this Way of Conveyance is 
by Comman Law, as well as the other. 
But where ene intends: to paſs Land by Con- 
veyance at Common Law, and it cannot pals 
that Way, the Law will not raiſe a State 
by Way of Uſe by Force of the Statute; as 
if a Father make a Charter af Feoſſment to 
his Son, and a Letzer of Attorney to deliver 
Seiſin, and no Seiſin be delivered, the Law 
will not raife- an Uſe to the Son, by con- 
ſtruing the Charter as a Covenant to ſtand 
feiftd toube I of: the Sox in Gonfideration 
of natural Miection; For. the Father. ex- 


| 


| prefly defign'd that it ſhould enure by Way 
1 15 t 


— 
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e Coun- $f Feoffment, by Force of which Convey- 
eflee or Hnce, the Law would adjudge the Son to 
in theſe in the Land by the Father, which is 
is void, C in the Per, whereas by the other he 
Leſſee, j; rather eſteem d to come after him, than 

t if hüſhy im, <obich is call in the Poſt; and 


Liveryſþ 
land ſeis'd, it <vould paſs the whole Tiſtate 


uſo if it ſhould enure by Way of Covenant to 


paſſing immediately, aud conſequently the Livery of © 


intend; | ein could take uo Effet. : But latter Al. 
cannot 
"aſs by Bro this Point, becauſe the Principal Intent 


Shoritzes are contrary to u Lord Coke, as x 


7s. As of the Deer is to paſs an Eſtate to the Son, 
eaſe I. nd it ſhall not be fruſtrated by adhering tog 


Ing to 
a Deed 
e Acre 
e Acre 


by any Conſtruction it can be made effeftual. 
Tt it has been 
levy a Fine, which ſhall be-to ſuch and fuch 
to ſtand ſtisd, 2 then the Party 
could not levy the Fine: But in this; 


—y that a Covenant to: 


es, doth not amonnt to à Covenant 


Ince 15 
other, 


y Con- 


ot pals. 


State 
te; as 
ent to 
eliver 
> Law 
y con- 


ſtand 


ation 


T. ex- 
ö Way 
vt 


(ae, the Words of the Deed: do not purport 


the Grant of an Eſtate paſſing immediate- 
ly, as they do in the Caſe above. 


ſtrictly to the Form of the Conveyance, if 


A Houſe. or Land belonging to an Office, 


or Chamber belonging to a Corody, paſs by 
Deed without Livery by the Grant of the 
Office, or 3 : 

A. makes Leaſe J. Rem'r for J. Z. or Fee, 
and makes Livery to Leſſee YT. this 
the Freehold to hi 
ſee X..enter;” before Livery made. to him, 
the Freehold reſts. in the Leſſor, for Livery 
is void When made to one in Poſſeſſion be- 
ſore. A. makes a, Leaſe E. to B. and C. 


without Deed, (before 29 Car: 2.3. Rem'r 


do 


3 


es 
in A a | 
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. (whether mage before cr ſince 29 Car. 2. 1, 


one in the Name of both is good. 


without Words, 


Force of fuch Livery, but he that takes the 
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to D. and makes Livery to B. in C.'s Ah 
ſence in the Name of both, this veſts tt 
Rem'r inD. for the Law intends that ther 
is ſuch a mutual Truſt between thoſe thu 
take a joint Eſtate, that the. AF of either | 
them is effectual for himſelf and the other 
eſpecially where "tis not prejrdicial to hin 
but when two Attornies have a bare A 
thority to receive Livery jointly, if it h 
made to one in the 2 A diene, k 
cundum fi mam Charte, it is void. Fer the 
being Strangers to the. Land, and their Ai 
thority depending wholly 11p0r the Letter i 
Attorney, their Acting is us further « 
Force than that is purſued. 

A. intending to infeoff PB. and C. without 
Deed, makes Livery to B. in C.'s Abſence 
in the Name of both, this is void as to ( 


for no one in his Abſence can take or give: 
Freehold by Livery, but by Attorney war 
ranted by. Deed ; yet one may take a Free 
hold by Way Rem'r, by Livery made! 
another, in his Abſence, as inthe Caſe abs: 
of a Leaſe J. Rem'r in Fee. And if a Deec 
of Feoffment be made ta two, Livery u 


Tho' a Deed may ve delivered withou 
Words, yet Livery of Seifin cannot be made 


A. makes Leaſe Y. to B. Rem'r in Fee 
to C. and makes Livery to the Leſſee with: 
in View: this is void, for none can take bi 


Freehold himſelf. 
When Leſſor and. Leflee come upon thi 
Oro a 
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Ground on Purpoſe for the Leſſor to make, 
and the Leſſee to take Livery, ſuch Entry 
veſts no Poſſeſſion in the Leſſee before Live- 
ry, for if it ſhould, the Livery would be 
void. So when Diſfee enters. to deliver. a 
Releaſe to the Diſs or upon the Land b 


Agreement, this Entry. for ſuch Purpoſe 


avoids not the Diſs'in: For Affectio tua no- 
men imponit operi tuo. But if the Diſs ar 
infeoff the Diſs ee and others, yet the Diſs ee 
is remitred to the Whole; for while his Eu- 


try continues lawful, he cannot receive au 


Eſtate from the Diſs or. 

If a Feoffment be made by Deed, (or 
crit hout, before 29 Car. 2. 3 p 
Lands in divers Towns in the ſame Coun- 


ty, Livery. of one Parcel in the Name of 


all paſſes all. But if the Lands lie in ſeve- 
ral Counties, there muſt be Livery made in 
each County. 

When A. grants Land ta B. in Exchange 
for the Land which F. has, and B. grants 
his Land to A. in Exchange for the Land 
which H. has, each may enter into the o- 
ther's Lands, ſo put in Exchange, without 
Livery of Seifin. A Freehold likewiſe paſ- 
ſes without it, by Deviſe, Surrender, Re 


leaſe cr Confirmation to Leſſce . or Vor- 


a Fine which is a Feoffment of Record. At 
Common Law an Exchange was good with- 
out Need where the Lands lay in the ſame 
County; where they lay in divers, it was 
not. But Things lying in Grant could never 
be exchang'd without Deed indented. 
Things exchang'd necd not be in Ee, be- 
fore the Exchange made, for a new Rent 
| may 


_ * 


of divers 


1 


5. 


— 
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may be granted out of Land, in Exchange ü 
for Lan or is. Tranſmutation of Poſſeſ. B ff 


ſion requir'd, for a Right to Land, or Rent, I 


may be releas'd in Exchange for Land. And 4. 
the Things exchang'd, need not be of the Jö 
fame Nature, ſo they concern Lands or Te- II 
nements, as Rent may be exchang'd, for I pi 
Land; Tithes, or Tenure by Divine Ser- Þ bi 
vice for Things Temporal: But Land can- 
not be exchang'd for an Annuity. m 
In Exchange, the Eſtates mutually given IR 
in Exchange muſt be equal in Quantity, to 
for if a Fee-ſimple be exchang'd for a Fee in 
7. or a Tail general for a Tail ſpecial, Cc. Ii. 
the Exchange is void. But the 3 of Na 
Eſtate needs not to be the ſame; * ar 
two Men may give Land to two others joint- Ihe 
ly, and the other in Exchange give to them Fin 
in Common; or they may give a ſole E- ID 
ſtate, and receive a joint one. So a Subject Elo 


may exchange Land with K. tho' K. be In 


Vid: ſupra. 
78. 


Exchange, and gee and take a Fee, it is 


abſolutely. neceſſary. 


ſeis'd of the Land exchanged in his poli- IA 
tick Capacity, and the Subject in his na- 2 
tural, Nor is it neceſſary that the Parties It 
to the Exchange have an equal Eſtate 
when they make it, for if Ten't T. or Huſ- 
band ſeis'd in the Wife's Right make an 


good, till avoided by Wife, or Iſſue. 
This Word, Excambium, Exchange, is 


It mult be executed by Entry in the Life 
of both Parties, for no Freehold paſſes in I 
Deed or Law before Entry, and therefore it 
either of the Parties die before Entry, the fo 
Exchange is. void. But. it. is not enen i 

that 


Mary Ries to deliver Scifin.. A Wife, as Attorney 


Fin dt AM. 
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that the Things given or taken in Exchange 
ſhould. be equal in Value, fer the Ceremo- 

nies required for the Solemmity of a Convey- 
auce berng obſerved, the Law examines not 
into the Sufficiency of the Conſideration. An 
Infant exchanges Land, andat full Age occu- 
pics the Land taken in Exchange, this binds 
bim, becauſe it was not void, but voidablc. 

Leſſor J. dies before the Leſſee enters, yet 
may he enter, for by the Leaſe he has a 
Right preſently to haye the Land according 
to the Form of the Leaſe, and the Term be- 
ing veſted, the Leſſor's Death cannot diveſt 
it, But if A. make a Deed of Feoffment, 
and a Letter of Attorney to deliver Seiſin, 
and die, this avails nothing, for the other 
has no Right to have the Tenancy accord- 
ing to the Deed before Livery, and by the 
Neath of the Feoffor, the Lands belong to 
ſome other; but if 2 Corporation aggregate 
make a Deed of Feoffmeet, and a Letter of 
Attorney to deliver Seiſin, the Livery is 
good after the Neath of the Head, becauſe 
the Body Politick remains, 

An Attorney is one ſet in the Place of 
mothcr.z and is either Publick, as an At- 
torney at Law, whoſe Warrant is, Talis a 
wit leco ſto talem Attornatum ſutm; or Pri- 
rate, as thoſe authoris'd to deliver Seiſin, 
which muſt be warranted by Ded; TLiteræ 
Acquietaucie ſignifies a Deed of Acquit- 
unce, ſo a Letter of Attorney ſignifies a. 
Varrant of Attorney. by Deed. 

Infants, Monks, Perſons attainted, Ex- 
Mmmunicate,, Villeins, Cc. may be Attor- 


ta) 


Vid. ſupra, 


88 
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to another, may deliver Seiſin to her Huf. 


band; ſo may Husband to Wife, or he in 
Rem'r to the Leſſee I. 

If an Attorney purſue not his Warrant, 
what he does is of no Force, But if 4 
ſeis'd of F. Acre and V. Acre make a Deed 
of Feoffment of both, and a Letter of Attor. 
ney to enter into both, and make Livery cf 


both, the Attorney enters into one, and 


makes Livery ſecundum ſermam Charte; 
this is good, tho'he enters not in the Name 
of both, for it is Tantamount. So if the 
Deed be to two, and a Letter of Attorney 
to deliver Seiſin to both, and he deliver Li. 
very to one only ſecundum fermam Charts; 
this is good, tho' the abſent Feoffee mz 
waive it, for the Attorney purſued the Sub 
{tance of his Warrant. 

Leſſee J. makes a Deed of Feoffment, and 
a Letter of Attorney to the Leſſor to make 
Livery, and he makes it accordingly, vc 
he may enter for the Forfeiture, But | 
Leſſee 7. make a Deed of Feoffment, and 
Letter of Attorney to the Leflor to make 
Livery, and he do it accordingly, this Li 
very ſhall bind the Leſſor; for rhe Leſſer 
had wo Freehold «eſereon the Livery coul 
enure; but in the firſt Cafe, the Teffee be. 
an Eſtate xehich might paſs by Livery, an. 
the Leſſor who was not privy to the Dec! 
might {reſume that it contain'd no greatci 


"Eſtate than the Leſſee could laxefully mak 


But when Leſſee TJ. makes Livery as Attor 


ney to the Leflor, the Freehold paſſes fro 
the Leſſor, and the Term is not drown'd. Ft 


be ſole Intent of the Parties is to paſs t 
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Of Ten't for Term of Tears. 
Freehold to the Fer ffee, nor ſhall the Leſffee's 
Conſent that the Leſſor ſhall paſs the Freehold 
which he lawfully may paſs, be conſtrued as 
Surrender of his Term. 

If one as Procurator to another preſent to 
his own, Benefice, he puts himſelf out of 
poſſeſſion, becauſe the Preſentee comes in 
by the Inſtitution of the Ordinary, who ts 
intended, as an indifferent Fudge, to admit 
the rightful Patron's Clerk. If the Lord ſell 
his Ten t's Land by Force of the Ten't's Will, 
jet the Seigniory remains. But if Ceſtuy que 
ſe after 1 R. 3. had been Grantee of a 
Rent, and had made a Feoffment, the Rent- 
had been extinct, tho' the Land had paſs'd 
from the Feoffees, for he ated not by a 
bare Authority 4crived from them, but his 
Conveyance was made goed by the Statnte, 
in Reſpect of that inherent equitable Right. 
which he. had to the Land. 

Diſs'ee of two Acres makes a Deed of 
feoffment, and a Warrant of Attorney to 
enter into both, and to make Livery ſecun- 
da formam Charte, the Attorney enters 
into one only, and makes Livery, ſecundum 
ormam Charte, the Livery is void, becauſe 
the whole Warrant is not purſued, for the 
Eſtate of the Diſs or in the other Acre cannot 
de diveſted without Entry, and what an At- 
torney. does is ud farther valid than as he acts 
as ſuch ; but ⁊uhen he takes upon him to alter 
oi diminiſh the Grant of him that impowers 
him, his Acls are void. But a Cuſtom to 
grant Copyhold Lands in Fee, implies a 
Power to grant for L. Rem'r in Fee, for the 
Lord hath this Power in Reſpect of his own 
 Tarereſt, 
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Fntereſt, not as a Subſtitute to another, Spc, 
omne majus continet in ſe minus. Leffor J 
makes a Deed of Feoffment,, and a Letter 12 ö 
Attorney to deliver Seiſin, the Attorney en. 5 


ters on the Leſſee, and delivers Seiſin; thꝭ 3 


(a) 1 Roll. 
Abr. 8, 9. 


neral, quod tenet ad Terminum annorum, tor | 1 


is ſufficient to convey the Rev'n, for tie $5 
<ehole Warrantis purſued, and without doubt, % 3. 
if the Lefſor had tone the ſame in his ownap 
Perſon, the- Rev'n would have paß t. 

A Letter of Attorney may be contained in 
a Deed of Feoffment, beginning Omnibn; 
Chriſti,” &c. But not. in an Indenture, ui 
leſs the Attorney be made a Party. (a) Q. 

As an Attorney mult, purſue the Auth 
rity expreſs d in the Warrant, ſo muſt he 
obſerve the Authority implied in Law, vis. 
That the Livery be made on, the Land, for 
if it be made within View only it is void. 

Prohibition to forbid Ten't in Dower, ot 
Curteſy, or Guardian in Chivalry to doWaſte, | 
lay at Common Law; but Leſſor L. or J. 
could have no Action of Waſte againſt Lel- A 
ſee, before the Statute of Gloceſ, cap. 5. be- 
cauſe it was eſteem'd his Folly that he did 
not provide againſt it by Covenant. But \ 
now by the ſaid Statute, Waſte lies againſt 2 
the Ten'ts aforeſaid, tho' the Leaſe be but un 
for half a Year. But the Writ muſt be ge-] 


there is no other Writ, and the Count mull 
be ſpecial: And yet the Words of the Statute 
are Tenant for Term of Years, and the Sta- 
tute is Penal, which ought to be ſtrictly con- ¶ the 
ſtrued; but tho” Caſes of like Nature, <uhicl 

cannot be brought within the Words, fpall ¶ gor 


by 


or 


wot by Equity be ſullject to the Penaity of « 


State, 


. 


ä 
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er, WWSratute, yet where they are comprebenaed 
for Leeithin the Meaning of the very Words, it is 
tter or herwwiſe; thus the Statute which makes it 
ey em High Treaſon to kill K. or Petty Treaſon to 
3 this'&;/l a Maſter, arc extended tothe killing of the 
r the $Oncen Regnant, or of a Miſtreſs, becauſe 
7oubt, 50 ſe Words are meant of any to whom we 
5 0 , related as Subjects, or Servants; ſo 
_—_— 7 this Caſe the Words Tenant for Tears, 
ned io ſgniſy any one that has a determinate E- 
nil, Mate. 
'> un. An Action of Waſte lies for him that has 
the immediate Eſtate of Inheritance for 
utho- Waſle dene in Houſes, Gardens, Woods, 
it he @1'rees, Lands, Meadows, or Exile of Men, 
„dis. to the Diſheriſon of him. in Rev'n or 
d, tor I: em'r. | 
did. Waſte is either Actual, as where Leſſee 
, 0 pulls down Houſes; or Permiſſive, as when. 
the ſuffers a Houſe to be burnt by Negli- 
or J. gence, or Miſchance, or ſuffers it to be un- 
Leſ. covered, whereby the Timber becomes rot- 
be. ten. To pull down a Houſe, is Waſte, tho” 
did Bit. were ruinous when the Leſſee came in, 
But Yunleſs he after rebuild it: But to ſuffer it 
ainſt ito be uncover d is not Waſte, if he found it 
but uncover'd. 
e ge. If Windows, Wainſcot,, Benches, Doors, 
„ tot or Furnaces, E9c. fix'd to the Houſe either 
mul by the Ten't, or him in Rev'n,. be broken | 
aruc or carried away, it is Waſte. 
Sta-: Ten't muſt keep the Houſe from waſting, | 
con tho no Timber grow on the Ground. my 
Vil}! If he do or ſuffer Waſte, and repair be. 
Hl H dre the Action is brought, an Action of 
4 . Waſte 
eite 
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| 
| 

a (Roll. A. 

1 | Sog. contre. 


Maple, Cc. ſtanding in Defence of thi 


| 1 « 
Of Ten't for Term of Wears, 
Waſte lies not, but he cannot plead #2072 {el 
vaſtum, but muſt ſhew the ſpecial Mattei It 
To cut down Fruit-Trees in an Orcha@t! 
or Garden is Waſte 3 but if they grow af 
other Ground, it is not. Fo! 
It is (a) Waſte to build a new Houſ i 
for it may be much to the Landlord's Praf 
jJudice; and it is alſo Waſte to ſuffer itt 
be waſted when built, for then it is as mu 
the Landlord's, as if-built by himſelf, 
It is Waſte for Ten't of a Dove-houe! 
Warren, Park; Vivary, Sc. to take 1 
many, that ſuch ſufficient Store be nor ci 
as he found, or to ſuffer the Pale to decy 
whereby the Deer are diſperſed. | 
To cut down or OP, or do any Act this 
may decay Timber Trees, is Waſte, to (i ' 
fer the young: Germins to be deſtroyed, 
Deſtruction; Oak, Aſh, and Elm, are Tin 
ber every where; Beeches, Cc. are Tin 
ber only in thoſe Places where they are i 
ſed in Building, for Man's Habitation. 
| Leflee may cut down Underwood, but iff 
he ſuffers the young Germins to be deſtry 
ed, or ſtub up the ſame, or cut down Beech 


ir 


Houſe, or ſtub up, or ſuſſer to be deſtro 
ed, a Quickſet Fence of White Thorn, fat 
theſe and ſuch like Deſtructions, an Actio 
of Waſte lies againſt him. 

To cut down dead Trees is no Walk 
but turning of Trees to Coal for Fewe 
when there is ſufficient Dead Wood, 
Waſte: So to dig for Gravel, Stones, &: 
in Mines not open when he came in;- unleh 
it be for the Repairs of his Houſe, 


1, 


—— — 


% Ten for Term of Tears. 
baked To ſaffer- Houſes to be waſted, and then 
non ſechl Timber to repair them, is double Waſte. 
Matteſ It is Waſte to fuffer the Wall of a River 
Orcha the Sea to decay, whereby the Meadow 
grow o Marſh is ſurrounded, and becomes un- 
tofitable. But it is no Waſte puniſhable, 
/ Hou it be ſuddenly ſurrounded by the Rage 
4's P the Sea. If the Houſe be uncovered by 
fer ir Tempeſt, the Ten't muſt in convenient 
as mime repair it, but he is not compellable 
If. J repair a Houſe wholly deſtroy'd by a 
e-houFempe?, Lightning, Enemies, Ec. 
take © It is Waſte to convert Arable into Wood, 
not | e converſo, or Meadow into Arable. The 
> deceyFen't may take ſufficient Wood to repair 
Dc Fences as he found them, but not to make 
\ Qt that, and he may alſo take ſufficient Botes. 
, to (i To cut down Trees for Repairs, and ſell 
Dyed, em, is Waſte by the Vendition, tho' he 
re Tintuy them again, end employ them in neceſ- 
e Ti "ſry Repairs. 
are ff Leſſor L. grants by Deed, that if Waſte 
Mn. done, it ſhall be redreſs'd by Neigh- 
but iſhours without Suit; yet Waſte lies, for fluch 
leſtraſhrant is void, the Deſign being not to make 
BeeckWe Leaſe without Impeachment 7 Waſte, 
of thut to erect a new Court to inflift the Pe- 
leſtrorfſþalry. | 
rn, fall Exile of Villeins or Ten'ts V. or making 
Adtifſhem poor, whereby they depart from their 
enements, is Waſte, and in the Statute of 
Waſteſplouc. is comprehended under the general 
FewelFWord Waſte. Waſte and Deſtruction in 
od, Ihe ir larger Senſe arc convertible, 
„ EA Sometimes one ſhall join in an Action of 
unlevaſte for Conformity, in Reſpett of his 
Tatereſt 


Ti 
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Intereſt in the Place waſted, tho he has nd 

1 an Inheritance; as if a Reverſion be gram 
| ed to two and the Heirs of one of them: 

Mi or if two Jointenants, one in Fee, the othe 

1 for Z. join in a Leaſe L. they ſhall join i 

tl | an Action of Waſte, 


Ten't T. hanging an Action of Waſte, be 
| comes Ten't . Apres, &c. the AQin| 
L. 258, fails, becauſe the Inheritance, which is t 

Ground of it is determined. 

One cannot have an Action againſt u 

Executor for Waſte done by the Teſtator, 
nor can the Heir or Succeſſor have it fr! 
Waſte done in the Time of the Anceſtor ot 
Predeceſſor, for Actions grounded on Tort 
FI 6% Luw. die ꝓith the Perſon. (a) But if there b. 
" lf zog conta two Parceners of a Rev'n, and the 'Ten't de 
| i Waſte, and one of them die, the. ſurviving 
Wl; Parcener, and the Iflue of the other ſha 
| % Co. L. join in an Action of Waſte, (a) and the ſir 

| 


1 — wh — * 


198. a. viving Parcener ſpall recover Damages. Ai; 
ſee the 20 Ed. 1. which gives an Action i 
Waſte to the Heir, for Waſte done in th 


11108 Life of his Anceſtor. | } 
[4 | 54 Land is given to J. for JL. to J. in Fee, 
11" F. ſhall not have an Action of Waſte again! 
1 | A. on the Statute of Gloc. becauſe they at 
WT . Jointenants, but B.'s Heir ſhall. 
l! The Action of Waſte-ought regularly to 


[ be brought againſt him that did the Waſte; 
. but if the Grantee of Ten't in Dower or by i 
Wl. Curteſy, do Waſte, the Heir in Reſpect oi i, 

| the Privity, ſhall have an Action againſt the 
Ten't in Dower or by Curteſy, and recover 

the Place waſted againſt the Grantee, But 
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e grant over his Rev'n before, or after 


In Ten'ts aſſign their Eſtates, his Gran- 


ſhall have an Action againſt the Aſ- 
ce only. It is ſaid, (5) that if Guar- 
in by Kr.'s Service did Waſte, and aſ- 
nd over his Eftate, that Actien lay a- 
inſt the Aſſignee. 

Ten't in Dower, or by Curteſy, Leſſee I. 
Y. ſhall anſwer for Waſte done by a 
ranger; but Guardian by K?,'s Service 
ould not, becauſe it 'was ſo penal to 
m, fer by Magna Charta 4. Gloc. 5. he 
ould loſe the whole Wardſhip, let the 
aſte be ever ſo ſmall, and if that an- 
ered not the Damages, ſhould ſatisfy o- 
r and above, and if the Action were 
ought againſt him by the Heir of full 
ge, he ſhould pay treble Damages. 

An Infant, Baron and Feme, ſhall be pu- 


ind for Waſte done to a Stranger, and fo 


all the Wife, that has the Eſtate by Sur- 
vor, for Waſte done by the Husband in 
is Life time; for Waſte is againſt the pub- 


cl Good, and the Leſſer ſhall not be pre ju- 


iced by the Tent's Nonage or Coverture. 


oth as to the Place waſted, not as to the 
Damages. 
The Husband of Leſſee Z. does Waſte, 


ce dies, no Action lies againſt him in the 


[enuit, for ſhe was Ten't, and he wes only 


isd in her Right; but if the Wife were 


Put Ten't J. an Adion would lic againſt 


h my, 
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(a) F. N. B. 
56. A. Count. 


If there be two FJointenants for J. or J. 2 laſt, 402, 
% one do Waſte, it is the Waſte of 
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Ta) Vid. Co. 


L. 184. b. 


Vid. ſupra. 
"$7, 58. 


the Place waſted ſhould he recovered again 


Action lies againſt the Grantee, and th, 


not have an Action of Waſte during the i 


Vim in Rev'n and the Ten't, as it Teas le. | 
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kim, for the Law gives the Term to hin 
ſurviving the Wife. =: 5 

Leflce Z. grants his Eſtate on:Conditiad 
Grantee doth Waite, Grantoft re-enters th 


Place waſted ſhall be recovered. 2 

A (a) Villein being Leſſee L. doth Waſte I, 
Lord enters, he ſhall not be puniſh'd fa. 
the Waſte done before, but for Waſte dom 
after, he ſhall. 

If a Leaſe be made to A. and his Heir, 
during the Life of Z. S. and A. die, th: 
Heir ſhall be puniſh'd in an Action c 
Waſte. 4 

Land is let to A. for L. Rem'r to Y. ſu 
Z. Rem'r to C. in Fee, no Action of Waſe 
lies againſt A. during the Life of F. for if 


( 
t 
( 


A. it would deſtroy B's Rem'r of the Free 
hold, which is much favoured in Law 
But if B.'s Rem'r had been but for Year, 
an Action of Waſte would have lain; I 
2. If B. ſhould have no Remedy in an AP 
7102 ou the Caſe againſt the firſt Leffec? i 


4 


Leſſor grant his Rev'n for Years, he can 


Years, becauſe he has granted away the 
Rev'n, in Reſpe& whereof ſuch Action is | 
to be maintain'd; but if he had only mad: bi 
a Leaſe J. of the Lard in Rev'n, he might 
have had an Action during the Years, fi 
in ſuch Caſe, the Privity remain'd beraecen 
fore, and tho' the Place waſted be recovered [i 
againſt the Ten't, yet ſuch a future Interelt | 


remains, for it dces not require a particular 


3 Eſtate, 


re. FI of Ter't for Term of Years. 
to hin ate, or depend upon the ſume as 4 Rem r 


5 


2 05. 
nditinlF waſte lies (a) not againſt Guardian in (s)F.N.8. 


ters the xcage. Nor does it lie againſt Ten't by 
and th W.ecution. ES: os hats Bl Ps 
If Ten't T. or Z. or their Aſſigns, gran 
h Waffe er their Eſtate, and take he” Profits 
ſhd fufhage lies againſt them by 11 H. 6. 5. 

te dane If Waſte be done, Sparſim, here and 
there, in Woods or Houſes, throughout the 
Hein hole, all the Woods or Houſes ſhall- be 
e, thef$cover'd ; but if it be in particular Parts 
tion «ff ly, ſo much only ſhall be recovered. 

2 Trees of the Value of 3 5. 4 4. have been 


Z. i: judo'd Waſte, but Braffon ſays that ſome 
OW {1 ] 8 0 . @ 

ale Waſte, eff ita modicum, ut propter lui 
er if wuiſitio non. ſit ſacienda. en 
gail If a Houſe be ruinous when the Ten't 


e Free 

La, 
Years, 
a 3 but 
an A. 


dmes in, or be burnt by Lightning or E- 
mies, or the Leſſor be bound to repair 
d will not, or the Leaſe be without Im- 
achment of Waſte, tho' he be not com- 
ellable to repair, the Leſſee may fell down 
ſee? 'Fimber growing on the Ground to repair it, 
ca. i rebuild it as large as it was before, and 
g the iy his fo doing, for the Law favours 
ay the Houſes for Man's Habitation: And one 
Lion is Bf pintenant, or Ten't in Common, may have 
made Writ De reparatione 1 againſt the 
might Wher ſuffering an Houſe to decay. 
„ , Leſſee J. or I. of Land may dig and take 
een e Profits of open Mines, but he cannot 
as le. g for new, notwithſtanding the Land be 


vered t with the Mines; for where the Words 
erelt // bear a natural and eaſy Conſtruction, 
c 8 Explanatory of æubar otherziſe <vould be 

: F Aubions 


"tate, F 


59. 
2 Inſt. 305. 
contra. 


Vid. ſupra, 
E . 


<F, 


if the Land be let with the Mines, and n + 
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fuhious, they fhall not be conſtrued ſo hard. 
iy againſt the Lefſor, as to put it in u 
Parver of the Lefjee to ruin the Land : Bu 


Mines be open at the Time of the Leas, 
the Leſſee may dig for Mines, elſe thok 3 
Words would be abſolutely void. 3 
A greater Eſtate may ſupport a leſs, nu * 
@.converſo ; as if a Leaſe +: Rem'r T. hk. 
given to the ſame Perſon, both Eſtates rej 
main diſtin in him, and he may grant 6 
ver either of them: But if a Leaſe 1 
Rem'r J. be made to the ſame Perſon, the 
latter drowns the former. '} 
If a Leaſe JL. be made to A. Rem'r [| 
o B. Rem'r to A's Heirs, the Fee veſts 
A. So if a Leaſe J. be made to A. Rem! 
to his Executorsfor 7, the Chattels veſts in {| 
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hu. 
ft a. of 
1 Rf i 


1 'Tenements, by Force of a Leaſe ther . 
of made to him to hold at Will of the It 
for, or at the Will of the Leſſee; for if ij 
be at the Will of one of the Parties, tht 
Law implies that it ſhall be at the Willo 
the other alſo. 

If Leſſee M ſow Corn, or Flax, or Hem} 
or {et Roots, or any other Thing that yield 
a preſent annual Profit, and the Leſſor ou 
him before it be ripe, the Leſſee ſhall hah 
free Entry, Egreſs and Regreſs, to cut Me- 
Sc. and caxcy it off, ee he knew 1 
when the Leſſor would enter. But if L 
{ce T. ſow the Land with Corn, Se c 


4 
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) har before it be ripe the Term expire, the Leſ- 
int Tor ſhall have the Corn; and if Leflee J. 
4: Bu br V. plant young Fruit-Trecs, or Oaks, 
anden Aſhes, Elms, &c. which yield no preſent 
Leak Annual Profit, Leſſor ſhall have them when 
> thok he Leaſe is determined. 

I. ſeems that if Leſſor reſerve a Rent, 
ſs, na Leſſee (4) befcre the Rent-Day can't deter- 
r Z. h ine his Will, ſo as to avoid Payment of 
ates re e Rent. | 
rant „ If Leſſee I. or I. or Leſſee J. of Leſſee 
aſe 1 Z. Husband ſeis'd in his Wife's Right, 
ſon, the en't pur autre Vie, or any other who? 

Eſtate is uncertain, ſow the Land, and 
em'r I their Eſtate determine by Death, they, or 
veſts u Fheir Executors, ſhall have the Corn, Sa 
Remi if Ten't by Statute Merchant ſow the Corn, 
ſts in {| nd then be ſatisfied by a ſudden Profit. 

But if Husband and Wife be Jointenants, 

and he ſow the Land and die, it is faid 

hat the Wife ſhall have the Corn, which, 
ſſion d accefſary to the Land, ſpall go with it to 
e there e Survivor, | 
the Le If Leſſee V. determine his Will, or if a 
for ifi Woman, Ten't durante viduitate, marry, or 
Jes, tiff a Leaſe be determined by "Title Para- 
> Will nount, or Act of Leſſee, as Forfeiture, 

Þreach of a Condition, &7c, the Leſſce 
r Hemiſ@nall not have the Corn. 
at yield It a Diſs'or ſow the Land, and Difs'ee 
Mor ouſßte enter, he ſhall have the Corn, tho' it 
hall harſÞcre ſever'd by the Diſs'or, for his Regreſs 
to cut Mecontinues his Frechold in Judgment of 
new La from the Beginning, 


t if If Leſſee V. improve a Meadow by O- 


Oe. ufer flowing, trenching, or ſowing Hay-leed, * 
| 3 


befor! 


Co. 


4) Roll 
Ab. 861. 
| Syd. 339. 


r 


oo 
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Oc. the Leſſor ſhall have the Graſs, be. 
cauſe it is the natural Profit of the Land. 


There is an expreſs and imply'd Dete- 
mination of the Leſſor's Will; Expreſs, 
when he comes on the Land, and forewarn | 
the Leſſee to occupy ; Imply'd, when with- © 
out Conſent he cuts down a Tree, (not be- 


ing excepted in the Leaſe,) or puts in his 
Beaſts to a Common appendant, or does a- 
ny other Act which would amount to a 
Wrong, if the Leaſe continued. But Words 
ſpoken by the Leſſor, from the Ground, 

etermine not his Will till the Leſſee, have 


Notice; no more than one can diſcharge a 


Factor or Attorney without Notice. If a 
Leaſe J. be made to or by a Feme Sole, 
and ſhe marry, yet the Leaſe continues; 
fo if Husband and Wife leaſe the Wite's 
Land at Will, and the Husband die, or if 
there be two joint Leſſors or Leſſees V. 
and one die, in all theſe Caſes the Leaſe 
continues. 

As the Law gives the Corn to the Leſſee, 
ſo it gives him free Entry, &c. to carry it 
off, for quando Lex aliquid alicui conceatt, 
concedere videtur & id, ſine quo res ipſa eſſe 
ton poteſt, and if the Leſſee be diſturb'd of 
the Way, he ſhall have an Action on the 
Caſe. But if a Ditch be made overthwart a 

blick Way, no one diſturb'd by it can 
Bee an Action on the Caſe, (unleſs he ſuffer 


2 ſpecial Damage, ) leſt there ſhould be 2 


Multiplicity of Actions; but ſuch a Nu- 
ſance muſt be preſented in the Leet, or 
Torn. But every Inhabitant of a Town 
anay have an Aion on the Caſe for a Di- 
ſturbance 


» 
1 
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flurbance in a cuſtomary Watering-Place, 

otherwiſe he ſhould be without Remedy, 
There be three Kinds of Ways; 1. A 

A Pack and 


Prime-Way, call'd Actus ab agendo. 3. Via 


' or Aditus, which contains the other two, 


and a Cart-Way. This is either Via Regia, 
which is common to all Men, or communis 
Strata, belonging to a City or Town, or 
between Neighbours and Neighbours. 

If Leſſee V. bring his Goods into the 
Houſe, and the Leffor ouſt him; he ſhall 


have free Entry, c. to carry away the 


ſame; ſo the Executors of one ſeis'd of an 
Houſe in Fee, or Tail, ſhall have free En- 
try, Oc. to carry away the Teſtator's Goods, 
and whatjTime ſhall be reaſonable for car- 
rying off the Goods the Juſtices ſhall de- 
termine according to their Diſcretion, 

A Cottage is a little Houſe withour 
Land. If one have a Houſe near mine, 
which he ſuffers to be ſo ruinous, that it is 
like to fall on mine, I may bave a Writ 4e 
Domo reparandi againſt him. But a Pre- 
vipe lies not de Domo, but de Meſſuagio. 

If a Man make a Deed of Feoffment, and 
deliver it, but do not give Seiſin, he to 
whom it is made may occupy the Land, at 
the Will of him that made it. 

No Action lies againſt Leſſee M. for per- 


miſſive Waſte, but if he be guilty of volun- 


tary Waſte, Treſpaſs guare vi, Sc. lies 
apainſt him for taking ſuch Power on him 
ſo much concerns the Freehold, that it a- 
mounts to a Determination of his Will. So 
it he to whom I lend my Cattle, kill them, 

F 3 I may 
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I may have Treſpaſs or Trover againſt] Vet 
him. There are no Acceſſaries in ref 24 
paſs or Treaſon, but all are Principals. | #9 
If Leſſee V. grant over his Eſtate, and 2 
the Grantee enter, he is a Diſs'or; for tho 40. 
the Grant be void, it amounts to a Deter. Ar 
mination of the Leſſee's V. inaſmuch as by el. 
it he claims à Pocver inconſiſtent with 4 au 
Leaſe WW. che 
Leſſor M. may reſerve a yearly Rent, and 
| have an Action of Debt, or diltrein for it, 
for it is diſtreinable of common Right, tho 
it be not Rent-Service for want of Fealty. 
But if the Leſſor impound the Diſtreſs on | 
the Ground lett, this determines his Will. | 
Ten't W. is always by Right; Ten't a, 
Sufferance comes in by lawful Demiſe, ang! 

holds over by Wrong; ſuch a one in Judg. 

| ment of Law has a bare Poſſeſſion, and tho | 
| the Writ ad terminum qui præteriit, which, | 
| being a real Action, ſuppoſeth him Ten't of | 
the Freehold, lay againſt him, this is rather | 
by Admiſſion of the Demand't than for any | 
Freehold that is in him. As if Ten't T. of | 
Rent grant the fame-in Fee, and die, the 
Heir may bring a Formedon, and admit 
| himſelf out of Poſſeſſion. 
No one can be Ten't by Sufferance againſt þ "' 
| K. but his Ten't holding over is an In- | © 
| truder. : We 

If Leſſor JF. die, and Leſſee continue in | 
| Poſſeſſion, he is Ten't by Sufferance, and of 


3 yet the Heir by Admiſſion may have a 
[| Mortanceſtor againſt him, for by the Lec 
for's Teath the Leaſe was abſelutely deter- J 


| | mined, and there never was any Privity 
between 


S. 
7 
r 


t, and 
for it, 


tho | 
ch, | 


her 
Court-Roll, but no other Ten'ts hold by. 
Copy. Sracton calls them Yillanos Sockma- 
nog, becauſe, tho Free, they hold by baſe 
Tenure, by doing of Villein Services. 


es 


and 
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Of Ten by Copy- 


beteten the Heir and the Leſſee; But at 
Laa Treſpaſs or Aſſize of Novel Diſß in 
ac not lie againſt any Ten't by Suffe- 
Tance, becauſe theſe Afions ſuppoſe a Wrong; 
— to an actual Poſſeſſion. But now by 6 


7%in Right of their Wives, or Ten'ts pur 


2 18. Guardians, Truſtees, or Husbands 


autre Vie, holding over <vithout Conſent of” 
"rhe Perſons intitled, ſhall be adjndg'd Treſg 
\Zaſſers. But Guardian holding over 1s not 
"Ten't at Sufferance, but an Abator, againſt 


whom Mortanceſter lies, becauſe his par- 
ticular Eſtate was created by Act of Law. 


Of Ten't by Copy. 


7 Enant by Copy, is where there is a 
1 Manor, in which Time out of Mind 
certain Ten'ts have uſed to hold certain Te- 
nements in Fee, T. or L. Sc. at the Will of 
the Lord, according to the Cuſtom of the 
Manor. Such Ten'ts hold by Copy of 


A Court-Baron holden out of the Ma-. 


nor is void; but if a Man be Lord of two: 
or three Manors, and there be a Cuſtom to 


hold a Court at one for 'em all, ſuch 


Courts are by Cuſtom good. This Court is: 
of two Natures, the 1ft is by Common 
Law, and call'd the Freeman's Court, or 
Court-Baron, and of this the Suitors are 
| Jadges, and the 8 
this may be kept from 
4 


Regiſter, and 
Weeks to three 
Weeks 


th 
= 


8 
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Weeks. The 2d is a Cuſtomary Court, and | nei 
concerns Copybolders, of which the Lord} ey 
or his Steward is Judge; as the firſt cant 
be without Freeholders, ſo this can't be m: 
without Copyholders. A Court Baron may 
be of this double Nature, and then the 
Roll contains Matters concerning both. * th 

Any one that is lawful Lord for the & 
Time, tho' Ten't at Will only, may make M 
voluntary Grants of ancient Copyholds that C. 
come into his Hands, and ſuch Grants ſhall |. pr 
bind him that has the Freehold and Inheri- | 4e 
tance. For the Eſtate of a Copyholder de. ne 

pends upon the Cuſtcm, which is not the | D 
en 
le 
ne 
ho 
D 
fa 
ql 
nv 
rt 
by 
T) 


lefs Strong for the Weakneſs of the Lord's | 
Eſtate. Diſs ors, c. having defeafible Ti- 
tles, may make Admittances, for it would | 
ze hard that the Diſi'ees ueglect to recover b 
his Right, could bar the Cy lclaer e bis | 
Docter to transfer his Eſtate during the | 
Diſiin. But they cannot make voluntary | 
Grants to bind the Diſs'ces, for the Diſsors | 
Want of fuch Power is prejudicial to none ti 
but themſelves, 
If the Lord deviſe that his Executors | 
ſhall grant ſuch Tenements for Payment of | w 
his Debts, they may make good Grants, | 
tho' they have nothing in the Manor. tl 
Three Things are requiſite in a Cuſtom to | F 
make a Copyhold. 1. Time out of Mind. 
2. That the Tenements be within the Ma- I f. 
nor. 3. That they have been demiſed or | F 
demiſable Time out of Mind. P 
C 
0 
I 


4 One may grant a Manor by Copy ac- 
1 cording to Cuſtom, or Underwoods without 
| the Soil, ot the Herbage of Lands, and ge 
nerally 


over | 
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netally any Lands or Tenements, and what- 


erer concerns them. 
H ſuch Ten't alien by Deed, the Lord 


may enter into the Land as forfeited ; but if 


ſuch Ten't would alien, he ought accord- 


ing to the Cuſtom to make a Surrender to 
* this Effect: Ad hanc curiam venit A. de B. 
' & ſurſum reddidit in eadem curid unum 
Neſſuagii, c. in manus Domini ad iſum 
(.de D. & hered”, Ec. & ſuper hoc venit 


* debita & conſueta, & dat Domino pro fi- 
' ne, c. & eit fiaclitatem. But he that 
bas a Right to a Copyhold, may releaſe by 


i | Need, or Copy, to one admitted Ten't de 


the | 


tary 
"ors 


oe 


ors 
t of 


ats, 


to 
ad, 
la- 


tinguiſhing the Right. A Leaſe 7. made 


by a Copyholder forfeits his Eſtate, but a 
| Deed of Feoffment, or of Demiſe for Life, 
without Livery, does not, for nothing paſ- 


ſes thereby; and by rhe general Cuſtom of 
the Realm, 
Forfeiture. | 

It is the general Cuſtom of the Realm to 
ſurrender in Court, or out of it, into the 
Hands of the Lord, and there is no need in 
Pleading to alledge a Cuſtom for it, but a 


59. 


facto, for nothing is more favour'd than the 
' quieting of Poſſeſſions, and ſuch Releaſe e- 
nures not by transferring an Eſtate, but ex- 


a Leaſe for (a) one Tear is no 92 9 Rep, 


4 Rep.26.3 


Cuſtom muſt be alledg'd for a Surrender out 


of Court into the Hands of the Lord by the 


Hands of the Reeve, Ec. 
| F 5 By 


204. 
Sir W. Jones 


229. 


Of Ten't by Copy. 
By Cuſtom a Freehold may paſs by Sur- 


render, without the Lord's Leave, in his 


Court, and be delivered over to the Feoffee |. 


by the Bailiff. 


The Surrender to the Lord expreſſes no 
Eſtate, for he is but an Inſtrument, and © 
ceſtuygue Uſe, when admitted, is in by the 
Surrenderer. If the Limitation be general, 
ceſtuygue Uſe takes but for Life, and the | 
Rev'n remains in the Surrenderer, if he |. 
(3) Cro. C. avere ſeis d in Fee. (b) But if a Copybolder 
for Life ſurrender 10 the Uſe of A. B. aus 


the Lord grant the Land to A. B. accord. 


ingly, the Eſtate of the firſt Copyholder is | 
determined, and no Rev'n remains in him. 


A Copyholder being a Jointenant, ſur- 
renders out of Court his Part into the 
Lord's Hands, according to the Cuſtom, to 


the Uſe of his Will and dies, and this is“ 


er gx at the next Court, his Deviſee 


all be admitted, for by the Surrender the 


Jointure was ſevered, and the Eſtate paſs d 


to the Lord on a Condition ſubſequent, | 


that the Surrender were preſented at. the 
next Court. 
Manor take a Surrender, and his Eſtate be 


ended before Admittance, the Leſſor is | 


bound to admit according to the Suzren- 
der. 

A Fine may be due by Cuſtom on every 
Change of the Ten't, whether b | 


tain, but if the Lord ſet an unreaſonable 
Fine, 


If Leſſee L. J. or V. of a | 


Act of | 
God or the Party; and on every Change of | 
the Lord by Act of God; but Cuſtom to | 
have it on Change by Demiſe of the Lord, 
Ec. is void. Fines may be certain or uncer- | 
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'Fine the Ten't is not bound to pay' it: 
Whether it be reaſonable or no the Judges 
ſhall determine. 

Copyholders ſhall not implead nor be 
impleaded in the K.'s Courts, by the K. s 
Writs, for their Tenements, but ſhall make 
their Plaint in the Lord's Court, and make 
Proteſtetion to follow it inthe Nature of one 
of the K.'s Writs as Formedon, Aſſi ze, c. 
Nor can they have a Writ of falſe Judg- 
ment, but muſt ſue to the Lord by Peti- 
tion in Nature of ſuch Writ, and therein 
- aflign Errors. ut a Copyholder's Lefſee for 


r 


„ 


Far 23 


| 


| of the Realm. 

' Cuſtom of it ſelf can't create a State in 
Tail, for the Common Law looks on it as 
© unreaſenable to take from a Man the Dif 
| poſal of his own Eſtate. But where ſuch 
Cuſtom was uſed before V. 2. it was con- 
firm'd by it, by an equitable Conſtruction 
(a) but the ſaid Statute extends not to 
other Copyhold Manors, in which ſuch 


| Cuſtom has not been uſed; for if it ſhould, 


it ærould be prejudicial to the Lord in pre- 
' venting his Fine for Alienation, &c, It is 
no Proof of ſuch Cuſtom, that Lands have 


- Heirs of their Bodies, but if a Rem'r have 


. good Proofs of an Eſtate Tail. 


by like Cuſtom, by Surrender, may be cut 


off. Copyholder doing his Services, aeg 


cject 


one Year may have an Ejeftment, for his 
Term is warranted by the general Cuſtom 


been granted by Copy to many, and the 


been limited and enjoy'd, or the Iflue have 
' avoided his Anceſtor's Alienation, ſuch are 
As Copy- 
hold by Cuſtom may be intail'd, the fame- 


60. 


1 Rep 26.8 


(a) 25 | 3 
Lev. 327. 


62. 


have his Land according to Cuſtom, as he 
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ejected by the Lord, ſhall have an Action ei 
of Treſpaſs, for he is as well an Inheritor to} Tc. 
I 
Wat 


that has a Freehold at Common Law. 
] 
þ 


Of Tent by Verge. | 


Enant by Verge is of the ſame Nature 
as Copyholder, ſo call'd, becauſe when 
he ſurrenders to the Lord's Hands to the 
Uſe of another, he delivers a Verge or Rod 
to the Steward, and he who ſhall have the 
Land takes it up in Court, and his Taking 
is inrolled, and the Steward delivers to him 
the ſame Rod, or another in the Name of 
Seiſin of the Land. 

A Steward may be retain'd to keep Courts 
Leet or Baron, without Deed, which Re- 
tainer ſhall continue till he be diſcharged. 
The Lord may admit out of the Court, | 
and out of the Manor alſo. 

In ſome Manors there is a Cuſtom, that] an 
a Copyholder, out of Court, may ſurrender | 
to the Bailiff, Cc. to the Uſe of another, | ar 
who ſhall have the Land in F. T. or L. and ] an 
that this ſhall be prefented the next Court, | C. 
and if it be not then preſented it is void. in 

Tho' a Copyholder have an Inheritance | 
according to the Cuſtom of the Manor, yet bi 
inaſmuch as he has no Freehold at Common ca 
Law, he is calld Ten't by baſe Tenure. If F 21 
a Man lett Land to A. which is not ina | tz 
Manor wherein ſuch Cuſtom has been uſed, | 
to have and to hold to him and his Heirs I ff 
at the Will of the Leflor, theſe Words [his I fo 
Heirs] are void, and if he die, and his I of 


Heir 
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Rion| Feir enter, an Action of Treſpaſs quare vi, 
tor to Ec. lies againſt him. 
as he If there be no Cuſtom to the Contrary, 
Waſte permiſſive or voluntary forfeits a 
Copyhold. 

* Copyholder ſhall do Fealty, but Leſſee 
V. ſhall not. 


Of Homage. 


W Hen a Ten't did Homage, he was un- 
| girt, and bareheaded, and kneel'd on 
g] both his Knees, before the Lord fitting, 
him and held up his Hands together between the 
e of Lord's Hands, and ſaid thus; I become 
your Man from this Day forwards of Life 
urts [/* and Limb, and of earthly Worſhip, and 
Re- * ſhall be True and Faithful to you, and 
ged. bear you Faith, for the Tenements which 
urt, 6 I claim to hold of you, ſaving the Faith 
that I owe to our Sovereign Lord the K. 
and then the Lord ſo ſitting kiſs d him. 

der | All Lands in England in Subjects Hands, 
zer, are holden of ſome Lord by ſome Service, 
and and were originally derived from the 
urt, Crown, therefore K. is Lord mediate or 

J. immediate of them all. 
nce | One under 21 Years might do Homage, 
but it ſeems that he can't do Fealty, be- 
aon ] cauſe he can take no Oath till the Age of 
If Þ 21, except that of Allegiance which he may 

na take at 12. | 

2d, An Eccleſiaſtical Perſon doing Homage, 
irs Þ ſhould not ſay, I become your Man, Ec. 
his Þ for he profeſs d himſelf to be only the Man 
us of Gol, but he ſhould ſay thus, I do 
ir Homage 


PT 
— 
2 
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* Homage to you, and I ſhall be True and 
Faithful to you, Cc. 3 
66. A Feme Sole doing it, ſhould not ſay, 1” 
become your Woman, for 'tis not convenient 
for her to ſay ſo to any but her Husband, 
but ſhe ſhould ſay, © I do you Homage, and 
* ſhall be True, Cc. Husband and Wife, f 
before Iſſue had, ſhould jointly do Homage 140 
for her Land, and the Husband ſhould . 
ſpeak the Words, and the Lord ſhould kik | 5 
'em both: So in doing Fealty, both ſhall 4 
lay their Hands on the Book, he ſhall F . f 
eek the Words, and both ſhall kiſs the R* 


he 
lute 


C 


ook. 5 
The Ten't ought to expreſs for what f , 
Lands he did the Homage. If he held o- Kt 


ther Lands of other Lords by Homage, he . 
ſhould ſay in the End of his Homage done 
to one of them, * Saving the Faith which 
* I owe to our Lord the King, and to my gie 
* other Lords. * 
None ſhould do Homage but ſuch as had 
a State in Fee or Tail in their own Right or I 
another's, for it was a Maxim, That he 
that had a State but for Z. ſhould neither 
do nor take Homage. But Ten't by Curteſy 
Initiate may not do Homage, or receive it 
alone in the Right of the Wite,. for he not 
only has a Title to be Ten't by Curteiy at- 
ter the Wife's Death, but he alfo holds the 
Fee in her Right during her Life. But at- 
ter her Death he ſhould neither do nor re- P 
ceive it. So Parſon, Vicar, &c, ſhould 
neither do nor receive Homage, for they 
have but a qualify'd Fee. But Biſhop or 
Abbot might do or reccive it in Right ig 
| | the 


ue and 


" E-Kr.'s Service, ſhould have 


* Of . Homage. 

e Bi ſhoprick, c. for they have an abſo- 
lute Fee: But a Corporation Aggregate of 
many Perſons capable could not do it, vor 
Wcerve it. For the Fee veſts not either 
intly, or in Common, in the Perſons 
hereof the Society conſiſts, but in the No- 
y Politick, form'd by Operation of Law 
om the Perſons ſo untited, which is in- 


8e Fifible, and exiſts only in Suppoſition of 


Law, and can do no Act but by Attorney, 


veſts in the Biſhop, Ec. in his politick Ca- 


Facity, as much as it does in the Perſon of 


natural Man in his natural ba 9 
Leſſee J. or L. of a 8 olden by 
) 


Ward, Marriage, and Relief of the Ten'ts, 
tho he could not receive Homage, and 
ſhould in Avorery ſuppoſe that the Ten't 


died in his Fealty. 
If ſeveral. Parceners held of K. in Cagite, 


and were all within Age, and in Ward to 
K. the Eldeſt alone ſhould do Homage for 


all; but if they were all of full Age, all 
ſhould do it to K. But where the Tenure 
was of a Subject, the Eldeſt only ſhould do 
it; but after Partition, every one ſhould. do 
it, for they have not one, but feveral In- 
heritances, Notwithſtanding, the Eldeſt 
had done Homage for all the Siſters, yet if 
any of them had made Feoffment of her 
Part, the Feoffee ſhould do it for a Feoft- 
ment is a Partition in Law, and TFen'ts in 


Common do ſeveral Services. And the 
1 Teoffee 


11 U 


put Homage mult be done aud (a) received (a) Lite. 
n Perſon. But in the Caſe above, the Fee Sc. S. 


Efcuage, ( 9 In L. 


a) Litt. 
Co 454+ 
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Feoffee of what Part ſaever holden by Hi i he 
mage, was bound to do it. Poo. 
Jointenants ſhould do Homage and Feu ne 
ty jointly: And he that did Homage to ono 5 
Jointenant or Parcener of Seigniory, wa, 
excus'd againſt the other, 

If a Ten't from whom Homage was due 
had made a Feoffment, he ſhould not & 
Homage, for tho he be ſuppos'd to be Te 
nant as to the Lord's Avowry, (a) until th} 
Feoffee become Ten't to the Lord, yet the 
Feoffee is very Ten't, and the very Ten} 
alone ſhall do Homage; but Donce in J. 
tho' he had diſcontinued the Tail, or 4 
Meſne might do Homage, for they are ve- 
Ten'ts to their reſpective Lords, tho 
<> are not Ten'ts of the Land. | 

Where Homage was Part of the Tenure, |; 
it was preſumed that the Land was holden P 

by Kt. s Service, if the contrary were not 

prov d. | der 
By Cuſtom, the Heir of one that held by Ber 
Homage only ſhould be in Ward. K. 
By 12 Ca. 2.24. This Tennre is aboliſb d. ub 
ee 


Of Fealty. r 


Paley, in Latin Fidelitat, was at Law in- ho 
cident to Homage, he that does it ſhall Ni. 
lay his right Hand on a Book, and fay thus; Tre 
* Know ye this, my Lord, that I fall be K. 
Faithful and True to you, and Faith to I 


g you bear, for the Lands that I claim to 


hold of you, and that I ſhall lawtully do [Pi 

to you the Cuſtoms and Services which I HN 

* ought to do at the Terms aſſign'd. 80 J! 
I * help 
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by Hal help me God. And he ſhall Kiſs the 
Book. But no Oath ſhould be taken b 
1 Fed hne in omg ovens to his Lord, becauſe 
to om Jo Subject ſhall be ſworn to another, to be- 
„ n, dome his Man of Life and Limb, but to 
K. only; and that is call'd the Oath of Al- 
s due ſegiance, or Homagium Ligeum. 
ot do A Steward may take Fealty, but Homage 
e Tel tould be done to none but the Lord. 
til ο The Ten't muſt do Fealty in his proper 
et the (Perſon, for no Man by the Common Law 
Ten: ſtan ſwear by Attorney. 
in 7 Fealty ſhall be done by every Freeholder, 
or and Ten't I. and it gives a ſufficient Seiſin 
e ve-|bf all Manner of Services. 


6 Of Eſcuage. 


den P Seuage, in Latin Seutagium, was a Spe- 
> Not cies of Kt. s Service, Some held by t 

Service of a whole Kt. s Fee, ſome by the 

d by] Service of half a Kis Fee: And when the 

: . made a Voyage Royal into Scotland to 

. Jubdue the Scors, he that held by a Kr. 

ee ought to be with the X. 40 Days well 

tayed for the War; he that held by half 


Kr.'s Fee ought to be with him 20, and 
v in- thoſe that held by more or leſs, ought to be 


hall Jvith him more Days, or fewer, in the ſame 

1s; Troportion. And one might hold to ſerve 

| be K. in his Wars in other Countreys, as well 

h to . Scorlang, | 

to | A Hide or Plow-Land, or ſo much as a 
do Plough can till, which may contain Wood, 


h I 
So 
cp 


eadow, and Paſture, was anciently worth 
5 Noþles per Aunum, and eſteemed the Li- 
= ving 


Co. 


— — 
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ving of a Yeoman; 12 of theſe made | f 
Kr. Fee, which was 201. per Annum ; 1; ” 
Kr.'s Fees and a half made a Barony, whictl, } 
was 400 Marks per Anuum; 20 Kt.'s Fee he 
made an Earldom, which was 400. per Aara 
um; and of latter Days, two Baronies made Heſ 
a Marquiſdom, two Earldoms, a Dukedom; Hlck 
and 'tis not proper to compute what ſhall}, -} 
be a fufficient Livelihood of ſuch Perſon 
from the Quantity of the Land, but rather[g;q; 
from the Value of it.  bbolu 
By Magna Charta 2. The Relief of a R 
and all above him that were Noble, was 5 
the 4th Part of their yearly Revenue. e. g. Pas 
That of a Kt. was 5 l. of a Baron 1c Ike 
Marks, of an Earl 100 J. and by the Equity io tl 
of this Statute, Marquiſdoms and Duke Ihe 
doms which have been created fince, were m 
within the ſame Rule. ſu: 
A Voyage Royal is not _ when the [Piſ 
King goes in Perſon to War, but likewiſe |Fhe 
when his Lieutenant, or Lieutenant's De- Io 
Puty goes. The Judges, not the Marſhal, . 
ſhall determine what is a Voyage Royal. [the 
There is a Voyage Royal of Peace, as when un 
the King's Daughter goes beyond Sea to Ray, 
be married, but this is not here ſpoken of. Eve 
Ten't by Cornage, tho' that were Kt. In 
Service, paid no Eſcuage, for that was paid 
by thoſe only that held to go with the King | 
to War. 101 
Sir R. R. held by Serjeanty, to be the 
K.'s fore Footman when he went into Gaß 
coin, till he had wore out a Pair of Shoes Ney 
Price 4.4. and this being to be perform'd Me 
when the King went to Gaſcoin, to make War, 
was Kt. s Service. It 


| f Of Eſcnage. 
le org If the Lord himſelf went not, he fhould 
7; ii Eſcuage, but his Ten'ts were excus d, 


Mace Feſnes, one Jointenant going excus'd 
dom; l the reſt, for the Service originally reſerv'd 
ThallfÞ, che Tenure 2was perform'd. 
er on Magna Charta ſays, that no one ſhall be 
ther 

þ 


a Kt. n probum hominem faciet, ſi ipſè eamfacere 
Was on poteſt propter rationabilem Cat. ſam. This 
' 


Ido ffke manner, if Ten't by Eſcuage ſent a Man 
uit o the War, he needed not 5 ; and 
ue · I y here the Act ſays propter rationabilem Cau- 
were um, yet the Cauſe was nether Material nor 

ſuable, but it ſhould be left to the Tent's 
the Diſcretion, for the End of the Service was 
wiſe [the Defence of the Realm, and there were 
De- o many juſt Excuſes, that it would be 
ſha, |: gerous, and tend to the Hinderance of 
oyal. the Service, if they ſhould be iſſuable, & 
hen Iuulta in jure communi contra rationem diſpu- 
4 to andi pro communi utilitate introdutta ſunt. 


n of very Biſhop has a Barony holden of K. 
. Ii Capite, and ſhould do Homage, and find 
pad i Man for the War, or pay Eſcuage, but 


his Succeſſor ſhould never be in Ward; nor 
zould he pay Relief (unleſs. he were 
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Co. L. 70.b» 


70. 


the pound to pay it by Grant or Preſeription); 

7 Co. L. 8. 
raf Het if the Land had afterwards been con- wy 
4 'eyd to a Natural Man and his Heirs, his 

n 


Heir ſnould be in Ward, or pay Relief, &c. 
fame enim ratione legis ceſſat ipſa Lex. 
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In the Time of Sir W. H. Chief JulticeY Fi 
the Common Pleas, itwasdemurr'd in Lai So: 
Whether the 40 Days ſhould be reckon@hd- 
from the Day when the Army was muſter{Y&tig 
or from the Time when the King firſt «forl 
tred into the Foreign Nation. But it ſeen as 
they ſhall be reckon'd from the latter, fr zwe 
then the War begins. | 

Juſtices of the Common Pleas,. are callehe 1 
Juſticiarii de Banco, becauſe they fit in thendem 
Seat of Juſtice as in a certain Place, and dan't 
Writs returnable in that Court are, Corau T 


Juſticiariis Neſtris apud Weſtmon. or ſomeſ phie 


other certain Place. But the Court of KK. 

Bench is ſo called, becauſe the King anciſſhe 

ently fate there in Perſon, and all WrinſÞſat 

returnable there are, Coram nobis ubicunqu 4 

ſuerimus in Anglia. And all Records then 
are ſtiled, Coram Rege. 

"Ii there is no Iffue on the Fact, fo thenſ pf fe 
is no Demurrer in Law, but when it i Por 
join d between the Parties. 

If the Court be equally divided, or con mu 
ceive great Doubt, they may adjourn Fee 
Cauſe into the Excheq 1 whereit 
it ſhall be ergued by by the Judges, and 12 
3 be equally Jevided,” it ſhall 155 14 E lie 

. 5. be decided at the next Parliament, by a 
. Prelate, two Earls, and two Baron 
oommiſſion d by K. and if they can't deter Re 
mine it, the Houſe of Lords ſhall. See it. 
Statute. Me 
He that demurs, confeſſes all Facts which 6 
are well pleaded. any 

When there is an Iſſue for Part, and De- pa 
murrer for Part, the Demurrer ſhall be — 

ecide 
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ided, but the Court on Diſcretion may 
ufticedy y the Ive firſt. 
in La Sometimes one may plead ſpecial Matter, 
eckonfd- conclude with Demurrer, as in an 
_ Aion of Treſpaſs by J. S. for taking his 
Yorſe,. the Defendant pleads in Bar, that he 
5 poſſeſs d till diſpoſſeſs d by J. S. who 
we him to the Plaintiff: The Plaintiff 
ys, that J. S. nam'd inthe Bar, and J. S. 
cala e Plaintiff, are one Perſon, and to the Bar 
n thei >murs : This is good, for without it he 
e, anilan't demur. 
Cora There is alſo Demurrer to Evidence, 
r ſomeſhich none can refuſe to join in, except 


l 10 Mm 
cr, 160 


f KIK. but in his Caſe the Court may direct 
7 ancif he Jury to find the (a) hole ſpecial (#) Dy 53, 
— latter. 


2 2 


ö COT 


Notwithſtanding, Eſcuage were due to 
he Lord by Tenure, yet inaſmuch as it 
oncern'd ſo great a Number of the Subjects 
f the Realm, it could neither be alſels d, 
or diſtrein'd for by K. or any other Lord, 
ill the — had aſcertain'd how 
nuch every one that held by a whole Xr. 's 
rn 1 fee, or half a K:7.'s Fee, Ec. that was not 
ben Prith K. by himſelf, or ſome other, ſhould 
nd ipay to his Lord for Eſcuage. If the Ten't 
, Ei | lied in the Hoſt, no Eſcuage could be de- 
t, by manded. 
ron} Eſcuage has not been aſſeſs d fince the 
eter Reign of Ed. 2 
t Some held by Cuſtom: to pay bur the 
Moiety, or the fourth Part & he 'Sum at 
hich Eſcua was aſſeſs d by Parliament, 
and becauſe the Eſcuage which they ſhould 
De: pay was uncertain, they held by Kt. s Ser- 
— vice 
de 


73. 


hich 
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vice, but he that held by Eſcuage certaiſ g 
i. e. to pay his Lord a certain Sum for it, ur- 
what Rate ſoever the Parliament afleſs'd i Rid! 
held in Socage. If one ſpeak generally i erſt 
Eſcuage, it ſhall be intended of Eſcuage i N. 
certain, becauſe that is the worthieſt Senſe 3: 
ſoa Tenure in Capite, being ſpoken of geneFhe 
rally, is underſtood to mean a Tenure of Abe 
ſecundum excellentiam, tho ex vi Termini, i 4. 
may fignify any Tenure in groſs. iti 
The Lords of whom Lands were holdeiſ by t 
by Eſcuage ſhould have it when aſſeſsc 5 
for the Lands at firſt came from the Lordzþof 
and it is intended that they were given by 
them to the Ten'ts, to defend them, as well 6 
as the King. And the Lords might diſtrein Prot 
for it, or have a Writ to the Sheriff to levyſ are 
it for them; but of ſuch 'Ten'ts as held of the. Cer 
— Eſcuage, that went not to the 
War, K. ſhould have it, tho' they held of ma 
2 Manor which he had in Ward, or by] the 
Reaſon of the Vacation of a Biſhoprick. ten 
When the Lord diſtrein'd for Eſcuage fofJCo 
aſſeſs'd, if the Ten't would aver that heli 
was with the King all the Days requird, |} 
and the Lord averr'd the contrary, it 80 
ſhould be tried by the Certificate of the Ca 
Marſhal of the King's Hoſt, under his Seal, V. 
ſent to the Juſtices. 4 no 
In fix Caſes the Tryal ſhall be by Certi-f 
ficate. | N 
1. Whether one were with K. all the] 
Time that he ought, ſhould be tried by 
the Marſhal's Certificate, as is aforeſaid. Þ I 
2. If it be alledged in Avoidance of an þ 
Outlawry, that the Defend't was 5 Bur- | & 
| caur 
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certail@-e1x in K.'s Service, under the Mayor of 
r it, Murdeauæ, this (4) ſhould be tryed by the () 2. x 5 
{8d I Rid Mayor's Certificate ; Int this is to he un- i. a. ( 
rally ¶ Verſtood ꝛuhen the ſaid Town was Part of E. & ic. f 
age h N. Dominions. 
Senſe 3. Cuſtoms of London ſhall be certified by 
f gere he Mayor and Aldermen, by the Mouth of 
of A Ihe Recorder. 
ini, M 4. Whether one have the Privilege of a 
itizen, or be a Foreigner, ſhall be tryed 
oldalþy the Certificate of the Sheriffs. 
leſsd 5. Records ſhall be tryed by Certificate 
.ords df the Judges in whoſe Cuſtody they 
en byf are 
$ well 6. Excommunication, general Baſtardy, 
ſtrein} Profeſſion, Loyalty of Marriage and the like, 


leryſ are regularly to be tryed by the Ordinary's 
of the Certificate. 

) the] An Appeal of Death out of the Realm 
1d off nay, by the 1 H. 4. 14. be brought before 


r by[Jthe Conſtable, and Marſhal, whoſe Sen- 
-k. [tence is upon Teſtimony of Witneſſes, or 
ze ſo Combat. This was ſo ted in Sir Fran- 
t hel cis Drake's Caſe, ſed Regina noluit conſtituere 
ird, Conſtabularium, & ideo dormivit appellum. 
it] Some ſay, that this Statute extends to the 
the] Caſe of him that dies in Exgland of a mortal 
Seal, Wound given out of the Realm, for it is 
not puniſhable at Common Law. 
eri. Y 12 Ca 2. 24 £ſcuage was aboliſh d. 
eo ; Of Knights Scroice. 
i. IF Ten'tby K7.'s Service had died, his Heir 
fan þ 1 Male being under the Age of 21 Years, 
ur- F the Lord ſhould have had the Land re” 
as . | „ 0 
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of him till ſuch Heir had arriv'd to thilot 
Age, becauſe till then he was not intendeſ Ma 
to be able to do ſuch Service, and Ha. 
Judges ought to adjudge according to cad 
common Intendment of the Law. Thu wo 


Co. L. 78. b. the Law intends that a Parſon is ReſidenſWas 


on his Benefice, unleſs the Contrary b k 
prov'd, and that one Part of a Manor Lo. 
of the ſame Nature of the reſt, and that (jar 
Will is not made by Collufion, &c. anf pad 
that Neighbours are privy to one anothen fer 
Actions, and that Things are fairly done}$4, 
when it ſtands indifferent whether they 
were ſo or no, &c. and the Judges ought not Lot 
to adjudge otherwiſe. de 

And if an Heir Male were unmarried atÞtxÞ 
his Anceſtor's Death, the Lord ſhould have tar 
had the Ward, and Marriage of him. N 

But if an Heir Female at her Anceſtors he 
Death were fourteen Years old, the Lordi he 
ſhould not have had the Ward of her at all, n 
becauſe ſhe might have a Husband able to 
do Kt. Service. Pt 

If an Heir Female were unmarried, and Þ* 
under 14 at her Anceſtor's Death, the Lord Pei 
ſhould have had the Land till ſhe were 16, ha 
by IV. 1. 22. to tender convenable Marriage ſ 
to her, and if the Lord had died within the Pe 
two Years, the Law gave the ſame Intereſt Ne 
to his Exccutors and Adminiſtrators. But Þ, 
if the Lord had granted the Wardſhip of PN 
the Body of ſuch Heir Female, and kept the H 
Land himſelf, neither the - Grantce nor 
Grantor ſhould have had the Benefit of the Ne 
two Ycars: Not the Grantee, becauſe he 
had nothing to do with the Land granted; . 

not 
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to thil dot the Grantor, becauſe he could not tender 
tende Marriage after he had granted over the 
nd ard of the Body. And when the Lord 
to th had married ſuch Heir Female within the 
Thu wo Years, ſhe and her Husband might 
efiden have enter'd. 
ry be By the ſaid Act, if ſhe had refus'd the 
nor Lord's Offer, he ſhuuld have holden the 
that i Land till her Age of 21, and farther, till he 
„ and] Pad levy'd the Value of the Marriage. Ten- 
other l fler of Marriage made to her before ſhe was 
done] 14, by a Lord who might have had the Be- 
they befit of the two Years, was void. If the 
ht not Lord had tendred no Marriage to her in the 
wo Years, he loſt the Value of it, by the 
ed atfexpreſs Words of the Act. And notwith- 
| have ſtanding ſuch Heir Female were under 14, yet 
If ſhe were married in her Anceſtor's Time, 
flor; Ahe Lord ſhould have had the Wardſhip of 
Lord Ihe Land no longer than while ſhe was un- 
it all, Her 14. 
le to Ward ſhip was due to the Lord in reſpect 
pf the Tenure, therefore if the Lord had re- 
and eas d his Seigniory to his Ward, or the 
Lord Peigniory had deſcended to him, he ſhould 
ave been out of Ward, for ceſſante cauſu 


e 16, 

age eat Effectus, as if Conuſee releaſe all 
the Þ<bts to Conuſor being taken in Execution 
ereſt pe diſcharges the Execution. 

But Þ After the Statute of Wills, if a Man had, 
p of by Actexecuted, diſpoſed of all his Kc. sSer- 
the Nice Land for the Advancement of his Wife, 


57, the Heir ſhould have been barr'd as to 
the Ine Whole, and yet have been in Ward for 
he he zd Part, by the expreſs Words of the ſaid 
ed; Nlatute. But it ſuch Ten't had made a De- 
not G viſe 


nor 
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viſe of all his Kc. s Service Land, it had beer 
wholly void as to a 3d Part, for rhe ſaid Sta 
tute, which alous makes ſuch Deviſe good 
mentions only a Deviſe of two Parts of ſuc 
Land. | 12 
If Ten't by Kc. s Service had made a Feoff M7 , 
ment in Fee on Condition, and died, and 
his Heir had enter'd for a Breach, he ſhoullfF ' 
have been in Ward, tho' neither Eftat@c; 
nor Right deſcended to him, for the Landihf 
was reſtor d to him in Nature of a Deſcent | 
In like manner, the Heir recovering in 4:nfhna 
non fit cempos, Formedon in Deſcender, a 
Rem'r, as Heir, Ec. i} ould have been inffhhe 
Ward. So if Ten't T. with a Rem'r in Fee to. 
had diſcontinued, and the DiſcontinuceÞ 
had infeoff'd the Heir, he ſhould have been | 175 
in Ward, for as he was reſtor d to the Titled; 
the Land as Heir, ſo ſhould the Lord u! 
the Title of the Wardſhip; and tho' the. 
Anceſtor died not in the Lord's Homage]. ho 
yet there was * of Homage. hae 
But the Heir of him that never was Ten- 
to the Lord, ſhould not have been ire 
Ward, as of him that took a Fine ſur graifay 
and died before Execution. to 
The Heir of Feoffee on Condition ſhouldfow! 
have been in Ward till his Eſtate were de hit 
feated on Performance of the Condition. 
The Heir of Conuſor of a Fine executor), 
Mould have been in Ward till the Conv 
ſee had enter'd. | 
The Lord ſhould have had the Wardſhip 
of the Body of the Heir of the Diſs'ce, and 
it the Niſsor had died ſeis'd, the Lord 
ouid have had the Ward of the Body d 


his 
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d beef; Heir, and of the Land alſo. % 2. 
id Srv the Heir of the Diſi'or in this Caſe could be 
* Sod Mard, ſeeing the Entry of the Heir of the 
of Suci} 77 Fer being within He, could not be taken 
y by the Deſcent, aud it (a) ſeems that the 
FeoftM7ord in his Right might have enter d on the 
l, andf&7-;r of the Diß or. 
ſhoulllfF The Heir of ceſtuygue Uſe ſhould have 
Eſtate been in Ward by 4 H. 7. 17. and the Heir 
Landf&þf the Feoffee alſo by the Common Law. 
eſcentſ If Ten't T. with a Rem'r in Fee, had 
dun nade a Feoffment, the Heir of the Feoffee 
er, «Whould have been in Ward and the Heir of 
en nfthe Feoffor alſo, to the ſame Lord. But 
n Fee,. For my Lord Coke ſeems to ſay in thisve- 
tinuceſh-y Page, that the Heir of ſuch Ten't T. na- 
e benin a Focffinent ſhould not be in Ward, till 
itleafWe had recover'd the Land. 
ord u If A. had made a Gift in tail to PB. and 
0" thefÞ. had infcoff d C. and died, his Heir 
mage] hould have been in Ward to A. but if C. 
had died, his Heir ſhould have been in 
TentWard to the Lord Paramount, for C. was 
en ifflen't in Fait to him, and J. could not 
grailWavow on C. or his Heir, for the Services due 
to him, for then it would appear of his 
nouldWown Shewing that the Rev'n was out of 
re de him. | 
lition If one had holden Lands of K. by K7.s 
utor\, WService 2 Ca/ tc, or as of the Dutchy of 
.onBLoncaſter within the County Palatine, or as 
Jef ſome other certain Honors, (in which 
dſp MA. had as it were by Preſcription, his Pre- 
„ andffrogative,) K. ſhould not only have had the 
Lom Ward of the Lands holden of himſelf, but 
dy of Falſo of thoſe which were holden of other 
i Or Lor ds 
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Lords. And alſo all other Hereditaments|F | 
| Co. L. 75. 2. as Rents, Annuities, Commons, Ec. tho ci 
| they lay not in Tenure, but if one had] fer 
holden of K. by Kt. s Service, as of other] an 
Honors, or Mannors, K. ſhould only have} 
had the Ward of the Lands holden of him. 
ſelf. x | ne 
An Heir who had been in Ward by Res-“ 

ſon of a Tenure in Capite, when he came to] th 
Age, mult have ſued Livery, 7. e. to have had] 
the Lands deliver'd to him by K. the Fxpence] L. 
of which was half a Year's Profit of his Lands þ * 
holden. But if the Heir had been of Age!!!“ 
at his Anceſtor's Death, he ſhould have F. 
aid for Land in Poſſeſſion a Year's Profit, Þ C 
Vid Stanf. Ee K.'s primer Seiſin, aud Livery, and] R 
Prz. 12,13. for Rev'ns expectant on Freeholds, half at 
= Year's Profit. And K. ſhould have had al k 
Slant. p,v the mean Profits till Tender cf Livery were I 
10 12. 2. made, ſo if a Tender were made, and not 
duly purſued. But the Heir that had been] © 

ip Ward to K. by Reaſon of a 'Penure ef 

him, as of an Honour, or Mannor, might. 

at his full Age have ſued an Ouſter ig zu l 
crmexitibus, and if he were of full Age atÞ © 
his Anceitor's Neath, he ſhould have paid © 
Relief, and not primer Seiſin. 
f he that held of X. by Socage in Chief f 
had died, his Heir being of full Age, X. x 

Mould have had primer Seiſin and Liver 
only of the Lands fo holden, but if the f 
Heir were under 14, K. ſhould have had 
neither, becauſe the Cuſtody of his Body 
lll and Lands belong'd to the Guardian in 80 
4 | cage. 3 
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Reſtitution was taken favourably, there ſore 3! 
it were made of a Mannor c::12 /ertinentit:, 
it included the Advowſon Appendant ; but 
Letters Patents made of a N 

include the Advowſon, unleſs it be men- 
tioned. | 


Of Knights Service. 


| I There wes a General Livery, and a Spe- 
Fcizl Livery, the firſt requir'd an Office in 


every County where the Heir had Land, 
and he mult fue out his Writ of Atate pro- 


banda, Ec. and it concluded the Heir to de- 
nya Tenure found in the Office, If it were 
not ſucd of all that K. ought to have, whe- 


ther mention'd in the Office or not, or it 


the Ofce or Proceſs whereon it was made, 


were inſuffic ient, K. might reſeiſe the whole 
Land, and ſhould be anſwer'd for the 


whole Profits. But a ſpecial Livery which 
was of Grace, not of Right, contain'd a 
Pardon, and avoided the ſaid Dangers, and 
| Charges. A Livery being in Nature of a 


a 


annor, do not 


By 2 E. 6. 8. theſe Things were provided 
1. Where an Office is found for K. he 


that has an Intereſt for Years, or by Copy, 


or any Rent, or Profit, of whatſoever Eſtate 
out of the Land, ſhall have them, tho' 
they be not found in the Office, in ſuch 
= as he ſhould, if no Office had been at 
all, 

2. Where the Heir was found to be of 
fewer Years than of Truth he was of, he 
might ſue out his Sate Probanade at his full 
Age, but before the Statute, he was conclu- 
ded by the Office. | 

3. Where one was found Heir, that in 


Truth was not Heir, or where one Perſon 
(4 | was 


J 
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was found Heir in one County, and ano. 


ther in another County, the Party griev« 
had no Remedy at Law 7oget Livery made 


10 him, unleſs he were found Heir alſo by that ! 
or another Office in the ſame County, and then 


it «vas a great Doubt wwhethcr it ſhould be tie. 


aohichef them were Heir by Taterpleader im. 


mediately,or at the the full Ageof him that vat 


found Heir firſt ; hut by this Statute the Par 
griev'd had his Remedy by Traverſe, and In. 
terpleader immediately, ſo that he had had an 


Ofice found fer him alſo in each County. 

4. Where it is untruly found that one !. 
an Ideot, Lunatick, or Dead, ſuch Office 
may be travers d. 

5. Where an Office finds that one attaint- 
ed of Treaſon, Sc. is ſeis'd of Lands, the 
Party griev'd may have a Traverſe, or Mon- 


ble Matter of Record, and in ſuch Caſe 
two Writs of Search only ſhall be awarded 
inſtead of the four formerly uſed. 


6. If an Office were found by theſe Þ 


Words or the like, qu0d de quo vel de quilus 
Tenementa Preditta Tenentir juratcres ig. 
norant, or if it found a Tenureof K. er que 
ſervitia ignorant, &c. the firſt ſhould not 
have been taken for an immediate Tenure of 
K. nor the ſecond for a Tenure in Capite, 
but a Melins inguirendum ſhould have been 
awarded by Force of the ſaid Statute, and 
if the Office found thereon fad been contra- 
ry to the firſt, it had taken off the Force 
thereof; but if it had been as uncertain as 
the firſt, the Tenure ſhould have been ta- 

„ "RE 
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Ten for a Tenure in Capiie, for that was 


woſt for the K. Advantage. But if it had 
bund a Tenure of K. as of a Manor, pen 


ue Servitia, Ec. ignorant, it ſhould have 


been taken for a Tenure by Kz.'s Service. 


7. A Traverſe was given to the Heir 


"within Age, when Land was found to be 


| 
f 


| 


4 
- 


holden of K. immediately, that was holden 
in Truth of others. | 

8. A Scire facias on every ſuch Traverſe 
muſt go out againſt the Ks Patentee. 

The Statute of Marlbridge, which avoid- 


ed Feoffments of Kr. s Service Land made ly 


Collufion to an eldeſt Son, extended not to 
Gifts in T. or Leaſes TL. made to the Son, 
with a Rem'r to others in Fee, nor to Feofi- 
ments made to the Son jointly with others, 
nor to any Feoffments made for the Ad- 
vancement of the Feoffor's Wife, or Chil- 
dren, or Payment of his Debts. 

But in all the abovemention'd Caſes, the 
Heir ſhould have been in Ward for his Bo- 
dy, and the zd Part of the Land, by 32 H. 


8. 1. But if Ten't by Kt. s Service had made 


a Feoffment to any of his Sons, bona Fide, 
for good Confideration, or if the Eftate 
convey'd to ſuch Uſes had been determin'd 
in the Father's Life; or the Land ſo con- 
vey'd, had been afterwards convey'd away 
in the Father's Life ; or if one had made 
a Feoffment to his middle Son in Tail, 
Rem'r to his younger Son in Tail, and 
died, and the Lord had ſeis d the Wardſhip 
of the eldeſt Son, and a 3d Part of the 
Lands, and ſo the Statute had been once 
ſatisfy d, and then the middle Brother had 

G 4 died 
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died without Iſſue, during the Minority qq u 


the Eldeſt, by which the Land had er 


main'd to the Youngeſt ; or if a Grand my 


ther, in the Life of a Father, had give 
Lands to any of the Father's Sons; or | 
one had convey'd Lands to any of his col: 
lateral Blood who was not his Heir Apps 
rent, or to a Baſtard; all theſe Caſes were 
out of the ſail Statute. But if the Grand. 
father had convey'd Lands to the Sor, after 
the Father's Ceath, ſuch Conveyance had 
been within the Statute. 

If one having none but Socage Land, had 
convey'd it all to fuch Uſes, and then had 
tir rac Capite Land, K. ſtould not have 

ad any of the Socage Land; but if he had 
made a Deviſe of the Socage Land, and 
then had purchas'd Capite Land, and died, 
K. ſhould have had the Wardſhip of a zd 
Part of the whole, for a Deviſe takes no 
Effet till the Death of the Deviſor. 


If a Male or Female be married fra An. 


nos Nubiles, he at 14 or after, ſhe at 12 or F 


after, may agree or diſagree, and they 
need not be married again if they then 
agree, or be divorc'd if they diſagree; but 
they can't diſagree before ſuch Age, and it 
they then agree, they can't after diſagree : 
If one Party be of the Age of Conſent, and 
the other under it, yet when the Party that 
was under comes to the Age of Conſent, 

either of them may difagree. | 
If the Lord had once married his Ward, 
he ſhould not have had a 2d Marriage of 
him, tho the Marriage had been diflolvd 
ab initio by Diſagreement, or man 
ut 
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Put if the Anceſtor or Raviſher had mar- 
ied the Heir, and the Marriage had after- 


Wards been diſſolv'd, the Lord ſhould have 
had the Marriage of him. 
era annos Nubiles had been married in 
his Anceſtor's Life-time, yet becauſe he 
might have diſagreed, the Lord might 


If the Heir 


have taken him into his Poſſeſſion, or have 
ad Raviſhment againſt a Detainer. But 


if he had agreed at Age of Conſent, neither 
K. nor Lord ſhould have had the Marriage 


of him. 


By the Statute of Aſerton 6. if the Lord 


diſparag'd his Male Ward under 14, he 


ſhculd have loſt the Ward, and the whole 


Profit thereof ſhould have been converted 


to the Ward's Benefit. The Lord was ſaid 
to di e the Heir by marrying him to 
the Daughter of a Villein, Burgeſs, one at- 
tainted of Felony, to a Baſtard, or Alien, 
une wanting Hand, or Foot, Deform'd, Pa- 
ralytick, Conſumptive, &c. If a Leaſe 
were made to A. for J. Rem'r to B. in T. 


and A. had ſurrender'd to B. on Condition, 


and B. had died, and his Heir had been 
diſparag' d, and A. had cnter'd for Condition 
broken, and died, V. s Heir being ſtill 
within Age, he ſhould have been out of 
Ward, for he claim'd as Heir to one and the 
fame Anceſtor; but if Lands had deſcended 
to him from another Anceſtor, he ſhould 
have been in Ward as to them. If there 
had been two Jointenants of a Ward, and 
aue of them bad diſparag'd the Heir, both 


ſhould have loſt the Ward, for the Words of 


1 - 
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the Statute are, that all the Profit, Ec. ſuf or 
be converted to the Uſe of the Heir. Leg 
81, It ſeems that no Action could be brought # » 
on this Act, becauſe none was ever broug | 
for ericulaſum exiſtimandum eſt quod bom] mo 
rum virorum non comprobatur exemfl} 
Not that a Statute can be antiquated, bu, 
it may be expounded by 702 Uſe. * Ef 
82. The Lord ſhould have had the fingl:Y? vi 
Value of the Marriage of the Heir, whe] Lo 
ther he had tender'd to him any Marriage to 
or not, and he ſhould have as much «Þ che 
another had offer d to him for the ſame, Ca 
bona Fide, or ſo much as it ſhould be] ver 
found to be worth by lawful Trial. If the nee 
Heir had refus'd the Lord's Tender, and W. 
had remain'd unmarried during the Time an 
that he continued in Ward, or if he had yg 
married himſelf before any Tender made 28 
. to him by the Lord, the Lord ſhould hare be 
had but the ſingle Value of the Marriage; ch 
but if the Heir had refus'd the Woman 
tender'd by the Lord, and married another ou 
againſt the Lord's Will, the Lord ſhould I, 
have had the double Value of the Mar- (. 
riage, by Force of the ſaid Statute, cap. 6. nc 
he Lord had two Remedies for theſe I of 
Values, vis. an Action, or Power to de- $; 
tain the Land, but he could make Uſe of te 
neither of them till the Heir were of Age. & 
Where the Lord held the Land for the fin- 
gle Value, the Profits were not accounted 
Parcel of the Value, but as a Pledge till the 


© 
— 


the Land for the double Value, the Profits 
went in Satisfaction thereof, for the Words 


of the Statute of Merton, which gave = 
or- 


E 
C 
Heir paid it: But where the Lord held ſb y 
P 
Vi 


. ſla Frorfeiture, are, quod Dominus teneat ter- 


Lam, Ec. donec inde percipere poſſet. 


rough 
Dught 
' bonk 


** over her Land after her Age of 14. 
„ buſ 
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There never was any Forfeiture of the 
Marriage of an Heir Female : And at Com- 
mon Law, the Lord could not have holden 


Some held by Kr. 's Service, and not b 
Eſcuage, as thoſe that held by Caſtle- guard, 
viz, to guard ſome certain Part of the 
Lord's Caſtle in Time of War, which drew 
to the Lord Ward and Marriage. And if 


the Ten't made Default in guarding the 
| Caſtle, the Lord might diſtrein, and reco- 


ver Satisfaction in Damages; but the Ten't 
needed not to ſtir till the Lord gave him 
Warning that the Enemies were coming; 
and tho' the Part which he was to defend 
was certain, yet the Time was not fixd, 
as it was in Eſcuage, and the Ten't ſhould 
be diſcharg'd of Caſtle-guard for the Time 
that he ſerv'd K. in the War. 

A Man could not hold of one Lord to 
guard the Caſtle of another, therefore if the 
Lord had granted over his Seigriory, the 
Caſtle- guard was gone, for the Grantee had 
not the Caſtle; 6 if a Ten't holds by Suit 
of Court, Ec. and the Lord grant over the 
Services, the Suit is gone, becauſe the Gran- 
tee has not the Mannor. But tho' the Ca- 
ſtle were ruin'd, the Tenure remain'd. 

Anciently all Earls and Barons had 
Earldoms and Baronies holden of K. 77 
Capite, which K. would not ſuffer to be di- 
vided, and by Magna Charta, they ſhould 
pay for Relief the fourth Part of their Re- Vid. ſupre 
venue; but of later Days they have —— 595 
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made without ſuch Earldoms or Baronies 


and therefore ſuch are not within that Sta. # 
tute; for as a Kr. paid not Relief unleſs he 
had a Kr. s Fee, ſo neither an Earl, &c. a; 


ſuch, unleſs he had an Earldom, c. 
The Lord could not waive the Wardſhip, 
and have Relief in Lieu of it. But the o- 
ther Lords of whom K.'s Capite Ward held 
other Lands, ſhould have Relief, for they 
could not have the Wardſhip of him. But 
in ſome Caſe, the Lord might have both 
Relief and Wardſhip of the fame Heir, as 
if A. had holden two Manors of J. by K. 
Service, and had been difleis'd of one, and 
Diſs'or had died ſeis'd thereof, and the 
Ten't had died ſeis'd of the other, his Heir 
being within 1505 the Lord ſhould have 
had the Wardſhip of that Manor, and if 
the Heir being of Age had afterwards reco- 
ver'd the other, he ſhould have had Relief 


of him for that. | 
If Land holden by Kz.'s Service had de- 


ſcended to the Son from 21 Anceſtor of his 


Mother's Side, his Father ſhould have had 


the Marriage of him, and the Lord the 


Ward of the Land, · for · Me Father alone 
while he liyes\ſhall Mie ths Marriage of 
his Son being his Heir Apparent or of his 
Daughter bois Heir Fpparents fo long as 
ſhe continues ſo. * But an Alien, or one at- 
tainted of Felony, Gg. can't ihave this Pri- 
vilege, becauſe he can't have an Heir Appa- 
rent. Nor ſhould the Mother, or any col- 
lateral Anceſtor, have had the Cuſtody of 
their Heir Apparent, before the Lord, for 
tho they may have an Action of Treſpaſs, 
quare 


| 


— 


Ines, | 
Jet that lies only againſt a Stranger, and 
Sor againſt Guardian in Chivalry. If there 
Jad been Lord and Feme Ten't by Kzr.'s 
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ure conſanguineum & heredem rapuit, 


$-rvice, and ſhe had made 2 Feoffment on 
ondition, and had married the Lord, and 
dad Iſſue, and died, and the Iflue had en- 
erd for a Breach of the Condition, and 
he Lord had ſeis'd the Land as Guardian, 
ind died, his Executors ſhould not have 
ad the Ward of the Body of the Heir, for 
he Lord had it not as Lord, but as Fa- 
her; nor could he waive his Right as Fa- 
her. 

The Lord that had a Wardſhip in Right 
f his Seigniory, was called Guardian, in 
F ht in Chivalry. The Lords Grantee in 
poſſeſſion of the Wardſhip was call'd Guar- 
lian in Deed. , 

Notwithſtanding an Intereſt in the Body 
of a Man be a Thing that „ lies in 
Grant, yet the Wardſhip of the Body might 
be granted without Deed, becaufe it was 
an Original Chattel, 7. e. a new Intereſt in 
a Thing wherein no one had ap, Eſtate be- 


ire, created by M ed, but 
the Wardſhip g# Form va 
not grantable whBut Deed, oh ge it was 


hot an Origin 'FI8 : 


out of the Inhefitafck Thmgs Ving in 


1 
Grant. A Leaf , Corfdration 
Aggregate mighty VF 62 Rgid with- 
out Deed, tho ik nl not, he fade with- 


out Deed. For tho” ſit Corporation can- 
not make an Eſtate without Deed, yet an 


Nate when made by them has the ſame 
Proper- 
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Properties with thoſe of the like Nature Ital. 
mage by others. 

By 12 Ca. 2. 24. all Teuures by K.. 
Service, aud Socage in Capi e are turn 
into common Socage, and diſtharg'd of H 
mage, Livery, primer Kin, Naraſhip, & 
which were at Law incident to ſuch Te Me 
nures, & Aids pur file marrier, & pur faite che 
fitz Chivalier. oth 

And by the ſaid Statute, any Father, uten 
he be under the Age of 21 Years, may Y ſuc 
Act executed, or by Will in Writing, 4{MLo 
poſe of the Tuition of his Children ſo lug! 
as they ſhall be under the Age of 21 Han Te 
to ſuch Perſons, (except Popiſh Recuſunts,) Ek 
and in ſuch Manner as he ſhall think fit. N cus 


Of Socage. Ha 


'J Enure in Socage, is where the Tent 
holds of his Lord by certain Service, is 
as Fealty and certain Rent, for al! Manner vol 
of Services. And at this Day every tem- ma 
poral Tenure of a common Perſon is in 80- Nit! 
cage. For tho', in a {tri Senſe, it on vic 
ſignifies that in which the Service of the 
Plough was originally reſery'd, yet largeh Re 
taken it comprehends all others that hate acc 
the like Effects and Incidents ; as if a Roſe, ¶ Fes 
Rent, or the doing the Duties of an OL 
fice were originally reſery'd ; and at Lawe- | 
very temporal Tenure of a Subject, that un. 
was not K?,'s Service, was Socage. fin 

Socagiiim idem oft quod Servitium Soce, ¶ the 
7, e. a Plough, and anciently ſuch Ten's Cel 
ought to come with their Ploughs, for cer the 
| | tam 


ature 


Kr. 


Urn} 
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remains, an 
ſuch Services with their Ploughs to their 
Lords. 

Eſcuage certain makes Socage. 


Of Socage. 


tain Days in the Year, to plough and fow 
the Lord's Demeſnes, or do other Works of 
Husbandry. And afterwards ſuch Services 
were chang'd into annual Rent, and yet the 
Name of Socage remain'd. 

Such Change muſt be before Time of 
Memory, for at this Day they can't be 
changed by Releaſe, Confirmation, or any 
other Conveyance ſo long as the Seigniory 
in ſome Places they {till do 


If a 
Ten't had holden by Homage, Fealty, and 
Eſcuage, vis. by an Halfpenny, when Eſ- 
cuage run at 405. he was Ten't by Socage. 
1. Becauſe his Tenure was certain. 2. The 
Halfpenny was not paid every Time when 
Eſcuage was afſeſs'd. 

To hold by certain Rent for Caſtle-guard 
is Socage, but tho' a Sum in Groſs were 
voluntarily paid for it, the K?.'s Service re- 
main d; and wherever Ten't ought to do 


Jie by himſelf or another, it was Kt. s Ser- 
Vice. . 


Whenever the Ten't holds of the Lord by 
Rent, this is Rent-Service, becauſe it is 
accompanied with ſome corporal Service, 
Fealty at leaſt, in Reſpect whereof the 
Lord may diſtrain of common Right. 

If Ten't in Socage die, his Heir being 
under 14, whether he be his Iflue or Cou- 
fin Male or Female, the next of Blood to 
the Heir, to whom the Inheritance can't 
deſcend, ſhall (if the Father appoint no o- 
ther Guardian, as he may do by 12 Ca. 2. 


24.) 
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24.) be Guardian of his Body and Land Marr 
till his Age of 14, as if the Land deſcend Narr 
from the Father, the Mother, or othel Barr 
next Couſin of the Mother's Side ſhall WM Wr 
Guardian in Socage, & /i, conver ſo, whey ( 
Land deſcends from the Mother. But the 
Civil Law appoints him to be Guardia 
that is to vie next, which our Lay 
fays, is commitrere ovem Lupo. 
Guardian in Socage ſhall take the Profits 
and render an Account of them to the Heir, 
when he comes to the Age of 14, who at 
that Age may ouſt the Guardian, and ce. 
cupy the Land himfelf. At Law, Exec 
tors could not have an Action of Accoun i 
nor could any but K. have ſuch an Ac 
tion againſt them, for Matters of Account 
lie ſo much in Privity between the Partics 
that thoſe who are Strangers thereto ai 
neither tell what Alloxwances ought to lei 
made by the one Party, or «chat might le 
alledg d in Diſcharge of the other. But by 
IF. 2. 23. If the Heir make his Will, (which 
he may do at his Age of 18.) his Execu- 
tors ſhall have an Action of Account againſt 
Guardian in. Socage, and by 25 E. z. 5 
Executors of Executors may have ſuch Ac. 
tion, and by 31 Ed. 3. 11. Adminiſtrators, 
and by 4 & 5 Anne 16. an Action of Ac 
count lies againſt the Executors of a Guar- 
dian, Bailiff, or Receiver. The Guardian 
ſhall be allow'd his reaſonable Coſts and 
Expences, in his Account, and if he marry 
the Heir under 14, he ſhall account to him if 
or his Executors for the Value of it, tho' he 
took nothing; unleſs he marry him to ſuch 
| Marriage 
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Land Marriage as is as much in Value as the 
eſceng Marriage of the Heir. If a Raviſher 
othel Parry the Heir, the Guardian ſhall have 
all H Writ of Raviſhment of Ward againſt him, 
when (a) rhe Fquiry of W. 2. 35.) and ſhall 
it theſecover the Value of the Marriage, and ac- 
rdia{ount to the Heir for it. 175 

Lan The Grandmother recovering the Heir 
na Writ of Raviſnment of Ward againſt 
he Stepmother's Husband, was bound by 
Rule of Court, to find Pledges pro nutritu- 


rohts, 


Heir, 


ho at heredis, & cnſtodia evidentiarum. 
d oc-W If the Guardian marry the Heir after 14, 
xect ſhe ſhall not account for ir, for the Heir at 
count What Age is out of his Cuſtody. 

Ac. Hf a Man die ſeis d of a Rent Charge, 
count Common, or ſuch like Inheritances which 


je not in Tenure, (and diſpoſe not of the 
utody of his Child) the Heir may chuſe 
is Guardian; if he be ſo young that he 
n make no Choice, it is moſt fit that his 
ext Coufin to whom the Inheritance can t 
leſcend, ſhould have the Cuſtody of him, 


ecu Ind whoever takes the Rent, c. is char ge 

ainſt dle in Account. But if he have any So- 

5 5. Wige Land, the Socage Guardian ſhall take 
C- 


te Rent Charges, Ec. into his Cuſtody. 


tors If the younger Brother die feis'd in 7. 
Ac- raving Iffue under 14, the Elder, not the 
oy iddle Brother, ſhell be his Guardian th 
ian 


ocage, for in equal Degree the Law pre- 
rs him. But if Fen't T. have 10 3 

ler, or Siſter, and die, leaving Iſſue un- 
11M Wer 14, the next Coufin of the Father's or 
be Wother's Side, that firſt ſeiſes rhe Heir, 
uch Pall have the Cuſtody of him, for the Re- 
ge lation 


70 


88. 


138 


Regiſter 
162. a. 


a quently capable of Inheriting. 


ſibly deſcend, therefore the Elder Broths 
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lation on both Sides is equal, and no Cay 
appears, ceherefore either ſhould be preferr{ th 
aud he that firſt takes Care of the Heir, fer T 
himſelf to be moſt concern'd for his Internal 
But if Donees in Frank-marriege die, ther © 
Iſſue being under 14, the next Couſin of th 
Part of the Donce that was the Cauſe « 
the Gift, (being not inheritable to the Dad 
nor's Rev'n,) ſhall have the Cuſtody. \iﬀ 
ſeis'd of ſome Lands as Heir to his Fathe 
and of others as Heir to his Mother, die 
leaving Iſſue under 14: The next Cout$ccv 
of either Side, that firſt ſciſes the Body q. 
the Heir, ſhall have the Cuſtody of hing 


and the next Couſin of the Father's Pu G 


ſhall enter into the Lands of the Mother tat 
Part, &9 ſic 2 converſo, If a Brother pur 
chaſe Land in Fee, and die without Iſl 
and the Land deſcend to the younger In oc 
ther, being under 14, E. who ſpall be þ 
Guardian in Socage, ſeerng Whoever is 
the Blood of the younger Brother, muſt al 
be of the Blood of the Elder, and con 


If A. be Guardian in Socage of H. unde 
14, he ſhall be Guardian in Socage of an 
ther Infant whom H. ought to be Guardis 
of as being his next Conſtn, pur Caufe i 
gar, and an Action of Account lies again 

im. 

An Infant, Ideot, Lunatick, 1072 compu 
one Blind and Dumb, Deaf and Dumb, oF 3 
Leper removed, can't be Socage Guardia 
Nor any to whom the Inheritance may po 


of the half Blood ſhall not be W . 
ca 
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xage to the younger Brother being Heir 
te Father of Burgh Engliſh Lands. 

The Father being Guardian in Socage, 
all account with « Son for the Profits, 
W oherawiſe it world be more for the Son's 
drantagè to have onother for his Guarat- 
J, than his Father; but where the Father 
ad the Cuſtody of the Body of his Heir 
pparent in Re ſpect of his natural 7 
e ſhould render no Account to the Heir, 
r what the Father might receive on ſich 
count, would otherwiſe have belong'd not 
the Heir, but to the Guardian in Kt. 
rice, 

Guardians are either by Common Law, 

tatute, or Cuſtom, 

B Common Law, there are four Kinds 
uardians, vis. Guardian in Chivalry, 

xage, Nature, and Nurture. 


tatute, 1. By 3 & 4 Ph. & M. 8. the 
ather, or Mother, (after the Father's 
Neath) or any other appointed by the Fa- 
ter by his laſt Will or Act in his Life, 
Full have the Cuſtody of Female Children 
er the Age of 16, and no one ſhall take 
bem away without Conſent of ſuch Per- 
„ under ſevere Penaltics in the (aid 
mention d, and by 12 Ca. 2. 24. Fa- 
vers may appoint Guardians for any of 
rr Children. | | - 


mb, ;. There are alſo Guardians dy Cuſtom; 
ardiaÞ of Orphans by the Cuſtom of the City of 
ay po 01401, ; ; 

ZrotheF Guardianſhip in Socage is not forfeited 


Attainder, nor ſhall Husband of Guar- 
dian 


There are two Kinds of Guardians by 3 Rep. 39.2. 


— — — 
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Vid. ſup 2s. cauſe he cannot account for it, and if | 


(a) 2 Cro. 
99. 
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dian in Socage have the Guardianſhip b 
Survivor; for ſuch Guardians have not hi, 
to their own Benefit, but are only intr»ſufff 
to manage the Land of the Heir, for hi 
Benefit, with that Affection which camy 
be expefted from Strangers. Guardian jr 
Socage cannot preſent to a Benefice, be 


ſhould have Power to preſent, he might 
tempted to make an Advantage of it, 3 
ſome (a) have ſaid, that if the Heir . 
within the Age of Diſcretion, the Guarii; 
may preſent. 

Thoſe Words of the Statute of May! 
bridge 17, that the Guardian ſhall anſue 
the Heir cum ad Legitimam Ætatem pe 
venerit, are underſtood ſecundum fubjets 
materiam of his Age of 14, for that is hi 
lawful Age as to this Purpoſe, Neitheſſian. 
Maribrid e 23, which gives a Cafptas 
Account againſt Bailiffs, nor V. 2. 1 
which appoints Auditors to take Accoun 
of Bailiffs, c. extend to Guardian i 
Socage. 

If a Guardian in Socage, Bailiff, Rece 
ver, or Factor, be robb'd without their Pe 
fault, they ſhall be diſcharg'd fo far offi 
their Account; ſo ſhall not a Carrier, fe. 
he has his Hire. If one take Goods to of 
fafely kept, or to be kept for another, an 
be robb'd he ſhall anſwer for them. 3: 
the Contrary has been of late reſblv d, for 
ſeems unreaſonable thar he r, «<eitheut fi 
ny Gratuity, does a friendly Office to an 
ther, and is in no Default, oui be & Si 
ferer fir his Kindneſs. If Goods pledge 
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hip b& a Man be ſtol'n from him, he ſhall not 
20thi&ſwcr for them, for he had a ſpecial Pro- 
trſefery in them, and can't be ſuſpefted of 


for M. of taking Care of rhem; but if he 
canmYad refus'd to let them be redeem'd, he 
lian {Mould have anſwer'd for them. If A. leave 
e, by Cheſt with F. and take away the Key, 
{ if Ind 2cquaint not F. with what is in it, and 
gl he Cheſt be ſtol'n, P. ſhall not be charg d, 
Si ccauſe A. did not truſt him with it, as 
cir his Caſe is. 


Whoever occupies the Heirs Land, as So- 
age Guardian, ſhall render an Account to 
he Heir, and it is no Plea in ſuch Action 
o fay that he is not Prochein Amy. If 


ard 


Mar] 


anſwe 


„ pen Puardian in Socage occupy the Land from 
ject:1Fhhe Heir's Age of 14 till 21, he ſhall be 
* ferwards charg'd as Bailiff, not as Guar- 
eithe lan. 

195 i On the Death of Guardian by K?.'s Ser- 
2. IFice, the Executors ſhould have had the 
countWardſtip of the Heir, but not the Execu- 
ian ors of Guardian in Socage, but the next 


Friend of the Heir ſhall have the Ward of 


ReceWiim, for the Guardian in Chivalry had the 
ir DalVardſhip to his own Uſe, but the Guar- 
far n in Socage has it to the Uſe of the 


Heir. A Biſhop's Executors ſhould have 
to bad a K7,'s Service Ward, which he had in 
Right of his Biſhoprick, tho' he had dy'd 
tefore Seiſure, for he had an Intereſt veſt- 
dinhim, If a Biſhop die before he has 
Wild up an Avoidance of a Church, K. ſhall 
Wicelent; fo if a Man had holden an Ad- 
a Srowſon of K. by Kz.s Service, and the 
edyWhurch had become void, and he had _ 

is 
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his Heir being within Age; for the Rig! 
of preſenting to a void Church is in Nati 
of a Choſe in Action, and is rather a Try 
than an Intereſt, but where the Tenure 
of a Subject, the Executors ſhall preſent 
For tho the Law make ſuch a ConſtrufinWut 
in Favour of K. who is always preſum'd Mes 
act with the greateſt Honour, yet all Su 
jects ſtand in equal Degree. 

Every Ten't in Socage, and every Tenn 
by K7.'s Service (before 12 Car. 2. 24.) w: 
bound to give the Lord Aid for the makin” * 
of his eldeſt Son a Knight, at the Age di 
15 Years, and for marrying of his DaughteF'* 
at the Age of 7). 

After the Death of Ten't in Socage, hi 
Heir, of what Age ſoever he be, ſhall pa) 
to the Lord for Relief as much as the an 
nual Rent amounts to, whether it were rc 
ſerv'd in Money, or any other Thing off 
Engliſh or Foreign Growth, or Manufac 
ture; and if he hold by ten Shillings pay 


able every 2 or 3 Years, he ſhall pay tei ſu 
Shillings for Relief: And it is due to th( dic! 
nen 


Lord preſently, and he may diſtrain for! 
forthwith after the Death of the Ten't. Hun 
If the Ten't hold by the Rent of te 
Shillings or a Pair of Spurs, he may pa 
which of them he will for Rent, and! 
may his Heir for Relief. But if the Ten 
be not ready to pay one or the other whe 
he ought, fre Rent, or if the Heir be no 
ready upon the Land preſently, (I. e. 
ſoon as ccnyeniently he may) after th 
Death of his Anceſtor, to pay the one 0 
the other for Relief, the Lord may — | 
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„r which of them he pleaſes. But if ei- 
er of them be tender'd according to 
aw, and there be none on the Lord's Part 
ady to receive it, the Lord can afterwards 
iftrain for that only which was tender'd, 
ut -n that he may diſtrain whenever he 
eaſes. 

If the Ten't hold by the Rent of ten 
hiilings, or doing ſo many Days Work at 
arveſt, or attending on the Lord at Chriſt- 
%% ten Shillings muſt be paid for Relief, 
iner of Corporal Work or Labour no Relief 
due. Ter it has been ſaid, that the Ser- 
ice of doing ſo many Days Mork at Har- 
t may be doubled, for it is not perſonal 
le Ten't, but may be done by himſelf 
another, aud no particular Time is Fre- 
nbd fer the doing M it, but ouly that it 
done within Harveſt; but it is impoſſt- 
to double the Ten'ts Attendance on his 
wad at Chriſtmas, &c. 

f the Ten't hold of his Lord by a Roſe, 
ſuch like periſhing Fruits of the Earth, 
ich can't be kept, and die at a Time 
ien they are not ripe, the Lord can't di- 
rin for his Relief before the Time when 
the Courſe of Natu re they may be ripe, 
lex euim ſpeftat nat ure ordinem. 

Tho' the Ten't doing Fealty ſwear to do 
the Lord all Manner of Services due, 
et one may hold by Fealty only for all 
lanner of Services, and in that Caſe, when 
: has done it, no other Service is due : 
i every Ten't o ught to do ſome Service 


en that he holds of him, and ſo the 
Lord 


his Lord, leſt \n Time it ſhould be for- 


2 Roll. A. 
515. 
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Lord might loſe his Eſcheats, Forfeiture 
Sc. And inaſmuch as Fealty is incident : 
every temporal Tenure, and the Lord a 
firſt would have no other Service, it! 
Reaſon that he ſhould have that. 

Every Leflee L. or J. ſhall do Fealty t. 
the Leſſor for they hold of him, and then f 
can be no Tenure without ſome Service 
becauſe the Service makes the Tenure 
but bare Ten't at Will ſhall not do Fealty 
for he has no certain Eſtate. 
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112 in Frankalmoine, is where ar 
Eccleſiaſtical Corporation, whether Ref 
gular, or Secular, Sole or Aggregate, holds! 
Frankalmoine that is to ſay in Latin, in liberi 
Eleemoſyna : Thoſe Eccleſiaſtical Perſon: 
were called Regular, that lived under cer 
tain Rules, and had vow'd true Obedi 
ence, wilful Poverty, and perpetual Cha 
ſtity. Others for DiltinQior-fake were ca 
led Secular, as Biſhops, Ec, | 
England's Eccleſiaſtical State is divided 
into two Provinces, or Arch-Biſhopricks 
The Arch-Biſhop of Canterbury is {tiled 
Metropolitanus, S Primas totius Anglic. The 
Arch-Biſhop of York, Primas Anglie. Th 
Firſt has under him Rocheſter his princips 
Chaplain, London his Dean, Wincheſter hi 
Chancellor, and all the others except Yor 
Cheſter, Durham, Carlifle and Mau. Ane 
every Arch-Biſhop, and Biſhop, has his 
Dean and Chapter, - 


Even 
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ure Frery Dioceſe is divided in Arch-Dea- 

ent i nries, whereof there be go, theſe inte 

ord Weanrics, Deanries into Pariſhes. 

Anciently a Man could not alien Land 

hich he had by Deſcent, but only to God 
Frankalmoine, or to one of his Blood in 
rankmarriage, or to a Servant in Remune- 

atione Servitii. 

Tho' the Covent were dead in Law, and 

ould only aſſent unto Acts done to or by 

he Abbot, yet a Feoffment made to an 

\bbot and Covent and their Succeſſors 

as good, and the Fee veſted in the Ab- 

it, Abbots and Biſhops might, at Law, 

ike a Fee without Deed, and by the Word 

nk or Pure Alms, without the Word Vid.ſup.1s, 
uccefſors; but a Corporation Aggregate of 

any Perſons capable could never take 

ithout Need, tho' they may without the 

ord Succeſſors. 

A Chapter, in Latin Capitulum, in 4 95. 
ge Senſe ſignifies any Body of Eccleſt> Co. L. 324 
licks, Regular or Secular, whoſe Aﬀent is B. 
quired to the Acts of a Superior, but 

tictiy it fignifies Clericorum Congregatio 


Ity tt 
then 
ervice 
ure 
realty 


re at 
er Re 
olds 1 
liber 
erſon 
er cer 
}bedi 

Cha 


re cal 


vided 


t - un Decano in Eccleſia Cathedrali. 
„Tü of this Sort ſome are ancient, others 
Ther. The later are twofold, firſt thoſe 
ncipa nllated by Ferry 8. in the Place of Ab- 
_— and Covents, or Priors and Covents, 


lich were Chapters while they ſtood, 
wndly, Thoſe founded by Henry 8. for 
i new Biſhopricks. The ancient Deans 
me in by Conge d Elire, and the King 
ing his Royal Aſſent, are confirm'd by 
Ever Biſhop; thoſe newly tranſlated, or 

| H founded, 


York 
And 


1s his 
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founded, are Donative, and by the King 
Letters Patents are inſtalled. 
None can take a Fee in Frankalmoinde 
but Eccleſiaſtical Perſons being Bodies Pon 
litick, as Biſhop, Parſon, Ec. cr. Incorpe 
rate by Letters 3 or Preſcription, 
Ten'ts in Frankalmoine were e, ä 
Right to make Prayers for the Souls of 
their. Founders or Grantors, and their Hein in. 
which were dead, and the Proſperity « 
' thoſe which were alive, and the LaWe: 
. eſteemed ſuch ſpiritual Services to be bei 
ter for the Lords than the doing of an 
temporal Services; and for this Cauſe 
becauſe the Word Frankalmoine exclud# 
all temporal Services, Ten'ts in Franka 
moine are not bound to do Fealty. 
They were ſaid to be bound of Right t 
do ſuch ſpiritual Services, becauſe the Es 
eleſiaſtical Law compelled them to do then 
for Want of Remedy and Want of Right 
all one. But late Statutes having altere 
the Manner of Celebration of divine Se 
vice, if the Ten't do what is now auth: 
riz d, it is ſufficient whether he hold i: 
Frankalmoine or by particular divine Se 
vice, and if he held in Frankalmoine bi 
fore, he holds in Frankalmoine ſtill, i 
that was the original Tenure, and every o 
is Party, and preſumed to conſent to i 
Act of Parliament. Pine 
If Ten'ts in Frankalmoine neglected to ed. 
ſuch Maſſes, Cc. they could not be Mic. 
9 25 ſtrein'd for ſuch Default, for every Diftre 
muſt be for ſomething certain; but 
3 Fran) 
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tankalmoine, nothing in certain. is re- 
rr d; and in Avowry, Damages cannot be 
ine lecovered for what is neither Certain, nor 
in be reduced to Certainty, for oportet quad 
ares deducatur iu judicium; but to hold. 
yShearing all the Lord's Sheep depaſturing: 


or che Lord's Manor, is certain enough. by, 
uls Meſerence to the Manor, which is. cer- 
Hei ; Ain. | 
by. But the Lord ought to complain of ſuch: 


 LaWefault to the Ordinary, or to the Viſiter, 
e berfffif any were appointed by the Foundation,) 
nd they ought to puniſh the Fault, and 
Frovide againſt” it for the future. Where. 
Me K. is Founder, regularly the Ordinary 
all not be Viſiter, but the Lord Chancel- 
r, unleſs a ſpecial Viſiter be appointed 
the Foundation. 

There are two Juriſdictions in England, 
re of which is Eccleſiaſtical, limited to. 
ritual and particular Caſes, which has 
omuſance of Matters where the Right is 
diritual, and there is Remedy only by 
ut Law. 'The other is Temporal and Se- 
ar, and guided by the General and Com- 
on Law. 1 
lf the ſpiritual Tenure be by certain di- 
ne Service eſpecially expreſs'd, as to chant 
ils every Friday, or to give 100 Pence 
ch a Day in Alms; this is not Frankal- 
vine, for in that nothing certain is men- 
med, but this is called Tenure by divine 
be rice, and he that holds by it ſhall do 
Diftreſſuty, and if the Service be neglected the 
but Nerd ſhall diftrein, and in his Avowry reco- 
Frank Damages, and 4 8 be taken on wn 
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V Frankalmoine. 
Performance of it, the Jury ſhall try it, it 
aſmuch as the Service is certain, tho' it be 


Spiritual, and wherever Common or Statute 
Law gives Remedy in foro Seculari, the Co 


nuſance belongs to the King's temporal 
Courts, whether the Matter be -Spiritul oi 
Temporal, unleſs the ſame Statute, which” 
gives a Remedy in the Temporal Court, IU 
ſave the Juriſdiction of the Eccleſiaſticalfſ® 


Courts. th 
Fealty is incident to all Services, fo of 
which the Lord may diſtrein. for 


Tenure in Frankalmoine is fo free, that 
as it is ſaid, a Rent reſerv'd on a Gift of 
Land to hold by ſuch Tenure is void ; and 
no one that holds by it can be charged 
with a Corody; and Land ſo holden 
can't be ancient Nemeſne in reſpe& of the 
Charges incident thereto; and if. an 
Certainty were reſerved on the origins 
Grant, the Tenure is not Frankalmoine. 

There were 118 Monaſteries founded de 
Kings of England, whereof ſuch Abbots ande 
Priors as were founded to hold per Bari” © 
niam, and called by Writ to Parliament" * 
were Lords of Parliament: Of theſe therfÞ"* 
were 27 Abbots, and 2 Priors. 'The Abbe have 
of Feverſham, tho' he held by Barony, ie 
never fate in Parliament, becauſe he ws 
never called by Writ. All Exgliſb Biſhoj 
were originally founded by the Kings 
England, to hold by Barony, and have bee 
called by Writ to Parliament. The Biſhop 
of Wales were founded by the Princes 
Wales, who held of the King as of bude 

Crown, and when the {aid Princes of Mal emo 


5 
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forfeited their Principalities, the Patronages 
of them were annex'd to the Crown- of 
Ergland, and the ſaid Biſhops have been 


it, it 
it be 
wr calld by Writ to Parliament, and are 


aporal chargeable with Penſions and Corodies. 
N Ten't in Frankalmoine ſhall do no Feal- 
whichllty, as is aforeſaid, in reſpect of the ſpiri- 
Court tual Service that he is bound to perform, 
aſticallbut Ten't in Frankmarriage ſhall do it till 
the fourth Degree be paſs d, and the Alience 
of Ten't. in Frankalmoine ſhall do Fealty, 
for if they ſhould do no Service, the Land 
would be holden of no Man; for avoiding of 
which Inconvenience the Law creates the 
Service of Fealty, which is the loweſt that 
can be, and incident to every Tenure except 
Frankalmoine. 

Since the Statute of qu12 Emptores, if a 
Grant be made to bold in Frankalmoine, 
theſe Words in Frankalmoine are void, for 
ome can hold of Frankalmoine of none but 
the Donor, but by that Statute no Man can 
ts andere Lands in Fee to hold of himſelf; there. 
Pare at this Day, if Land be given to hold 
Min Frankalmoine,. with a Diſpenſation of 
Mite Statutes of Mortmain, (which ought to 
have been made by K. and all the Lords- 
mediate and immediate, b2t now by 7 & _ 
Gul. 3. 37. it may be granted by R. alone of © 
whomſoever the Lands are holden.) Yet the 
Feoffee ſhall hold of the fame Lord of 
om the Feoffor held by the ſame Services. 
do that none can hold in Frankalmoine but 
by Preſcription, or by Force of a Grant 
nade before that Statute to hold in Frank. 
moine, or made fince the Statute by the 
© King 


„ fo 
, that, 
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| Ring, (who is not reſtrained by it,) or by 
a Subject licenſed by the King, and all thy 
Lords mediate and immediate, to make ſuch 
Grant, foralienatio licet probibeatur, conſe 
Ju tamen omnium in quorum ſavorem prohi. 
bitaeſt, poteſt fer, &quililet poteſt renun. 
ciare juri Ero ſe iutroducto. And if a Lord 
confirm the Eſtate of a Parſon, to hold of hin 
in Frankalmoine, ſuch Confirmation change; 
the Tenure by which he held before, into 
Frankalmoine, and is not within the Statute 
of quia Emptores, but remains as it was at 
Common Law, and is good, becauſe no new 
Service is reſerved by it to the Lord, but 
_ oaly that the Parſon ſhall hold of him, 
which he did before. | 
If the King licenſe to alien to an Eccle- 
ſiaſlical Perſon, there is no Need of a 20 0)- 
ſtante of the Statutes of Mortmain, for where 
it is the expreſs Purport of the King's Grant 
to enable a Man to do a Thing which is 
reger, it hall not be ſaid that the K. 

new not of the Prohibition; but ſuch Li- 
cence does not diſpence whith the Statute of 
quia emptcres Terrarum, unleſs it be ex- 
preſly mentioned. 

The Words of the Statute of gia Empreres 
are Dominus Rex in Parliameuto, £96. ad in- 
Plantiammegnatum Regniſuiconceſſt, which 
being in an ancient Statute, are as effectual 
as Authoritate Parliamenti conceſ}it, & c. And 
being entred on the Parliament Rolls, it 
Thall be intended that the King, Lords, and 
Commons aſſented: And the ſaid Statute be- 
ing a ,general Law, the Judges ſhall deter- 
mine whether it be a'Statute or no. 
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| The Tenure in Frankalmoine is ſo appro- 
priated to the Grantor and his Heirs, or 


Succeſſors, that, like the Founder ſhip of a 
Houſe of Religion, Tenure by Homage 
Anceſtrel, or the Privilege of bringing a 
Writ of Contra ſormam Fecffamenti, or Colla— 


'| tions, it cannot be transferred to any other. 
1 


Therefore ifthe Meſne, of whom the Tenant 
holds in Frank almoiĩne, dic without Heir, (by 


' Reaſon whereof the Meſnalty Eſcheats, and 


drowns the Seigniory Paramount,) the Ten't 


ſhall hold of the Lord Paramount by Fcalty 
enly, fer ſuch Lord coming ints the Place of 


Meſue, can claim no Services that eerenct due 
to hum, except Fealty, ich is incident tecveny 
Tenure, but ſuch Lord ſhiall hold of his Lord 
Paramount by the ſame'Services by which 


he held of him before, for the Privity between” 


them is not changed. If ſuch Meſne releaſe 
to his Ten't in Frankalmoine, he thereby 
extinguiſhes the Meſnalty, and the 'Ten't 
ſhall hold of the Lord Paramount by Feal- 
ty. Aud O. in this Caſe, if he ſpall not hold al- 
ſeby cheother Services by which the Aeſue held 


r it ſcems unreaſonable that the Lord Para- 


oo ſhould be prejudiced ly the Aft of bis 
Tent, 3 

A Man can't reſerve a Rent to his Heirs, 
excluding himſelf; for in his Liſe- time they 
can't rake, nor can they take that by De- 
ſcent. from him which he had not himſelf. 
Therefore if one have granted Land in Fee, 
before the Statute of,qzzia Eimprores, to hold 


of his Heirs, ſuch Refervation had been 


void, and the Ten't ſhould have holden of 
the Grantor, by the ſame Services by which 
H 4. he 
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he held over. And at this Day, if a Man 
make a Gift in Tail referving a Rent to hi; 


Le) 2 Rolls Heirs, the Reſervation is void, (a) and th: 
Ap. 447+ 


Douce ſhall hold of the Donor, by the ſame Ser. 
vices by which he holds cver. 
As the Ten't in Frankalmoine is bound 


to do ſuch divine Service as the Law re. 
quires, ſo is the Lord in Conſideration] 
thereof bound to acquit him, 7. e. to keep] 
him quiet from Entries, and Moleſtations, 
for any Services iſſuing out of the Land to 
any Lord above the Meſne. But he is not} 
bound to acquit him of Suit real to a Leet, 


Torn, or Hundred, for that is net due from 
one as Ten't, but as Reſident in ſuch a Ju 


riſdiction. 
One may be bound to Acquittal three 
Ways. 1. By Deed. 2. By Preſcription, 


3. By Tenure. And by Tenure five Ways, 

r. By Owelty of Services. 2. By Tenure 

in Frankalmoine. 3. By Tenure in Frank- 

marriage. 4. By Tenure by Reaſon of 

-: 5- By (b) Tenure by Homage Ance- 
rel. 

If ſuch Ten't be diſtrein'd by a Lord 
Paramount, the Meſne may put his own 
Beaſts into the Pound inſtead of the 
Ten't's. 

A Man may have 6 Writs, ui Time,, 

before any Diſtreſs, Moleſtation, or Im- 
pleading. 1. A Writ of Meſne. 2. A War- 
rantia Charie. 3. An Audita Querela. 4. A 
Monftraverunt, 5. A Ne injuſte Vexes. 6. A 
Curia Claudenad 

The Proceſs in a Writ of Meſne, at Com- 


mon Law, is Summons, Attachment, and 
Diſtreſs 


conti 
ie 
by 2 


Marl Diſtreſs infinite, in the County where the 
Writ is brought. And the Plaintiff ſhall. 
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have. judgment to recover his Acquittzl, 
and if he be diſtrein'd, or damnified, his 
Damages and Coſts. And the Plaintiff ins 
a Writ of Meſne may ſtill chuſe- ſuch Pro- 


ceſs, or the Proceſs given by V. 2 


By Force of JV. 2 the Meſne ſhall. be 


| forejudged of his Meſaalty, in two. Caſes, 


1. If he do not appear upon the Proceſs gi- 


2. If he ſuffer t 


ven by that Statute. 


Ten't, after he has recovered his Acquittal 
to de diſtrein'd a ſecond Time. 


A Fore-judgment againſt Baren and 
Feme, or againſt a Ten't in Tail, ſhall bind 
the Wife, or Iſſue till they reverſe it in a 
Writ of Error. | 1 

The Words of the Judgment by which 
the Meſne is fore-judged are to this Effect, 
That the Meſne ſhall-loſe the Services of 
the Ten't, and that the Ten't ſhall hold of 
the Lord Paramount by the ſame Services 
by which the Meſne hell. Therefore if 
two Jointenants bring a Writ of Meſne, and 
one of them be ſummon'd and ſever d, the 
other can't forejudge the Meſne, for he a- 
lone can't be Attendant to the Lord Para- 
mount as the Meſne was. And if there be 
two Jointenznts Meſnes, and one make 
Default, and the other appear, there can 
be no Fore-judgment, for the Meſnalty 
cutiauing in him that made no Default, 
the Ten't can't hold by the ſame Services 
ly «hich both the Meſnes held. 


1.5.3 


154 . Of Homage Anreſtrel. 
The Fore-judgment of a Meſne who isa|} 8 
Diſs or ſhall not bind his Diſsee; ſo nei-] to 
ther ſhall a Fore· judgment of a Ten't being | I 
2 Diſs'or, bind his Diſs'ee. . 
The Fore- judgment of 2 Daughter binds] 
the Son in Venter ſa mere born after, and | the 
the Fore-judgment of the Heir of a Man] hol: 
profeſs d did bind the Anceſtor being af. | Lor 
terwards deraign'd, for in both Caſes the | Te: 
— fore · judged alone had Right at the] diſe 


— 
a 0 
— 


me. - - lei 
A Biſhop, c. can't be forejud'd, for he] clai 
alone can't prejudice the Church. Ie 


There muſt be but one Meſne between þ had 
the Lord diſtraining, and the Tenant di- Ane 
-— 20s by the expreſs Words of the fav. 


Of Homage Anceſirel. M2 


T Eure by Homage Anceſtrel was where Þ to v 
1 the Ten'theld by Homage, and he and the 
his Anceſtors had Time out of Mind holden oth 
of the Lord and his Anceſtors or Predeceſ-Þ} in 4 
201. ſors by Homage, and done Homage to them.] tan 
And the Lord that had received Homage of ef 
ſuch a Ten't, was bound to warrant him dc: 
when impleaded of Land fo holden. And 747 
ſuch Ten't was not bound to attorn to the Y Gr 
Lord's Grantee in a fer gue Servitia, um lies 
leſs the Conuſee would grant to warrant the W. 
Land to him. And there was a Writ & wc 
Homrgio capiendo to compet the Lord to re- Ca 
ceive the Homage of ſuch Ten't for the 
Benefit of his Warranty. mc 


— Such 
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If the Lord being vouch'd by Force of 


' ſuch Tenure, had demanded what the 
Ten't had to bind him to Warranty, and 


the Ten't had ſhewn that the Land was 
holden by Homage Anceſtrel, c. if the 


Lord had never received Homage of the 
Ten't, or his Anceſtors, he might have 


diſclaim'd in the Seigniory, and ouſted the 


'Ten't of the Warranty, and by ſuch Diſ- 
| claimer the Scigniory was extinct, and the 
Ten't held of the next Lord. But he that 


had receiv'd Homage could not diſclaim. 
And a Tenant.in Frankalmoine is ſo much 
favourd, that the Lord in a Writ of 
Meſne brought by ſuch Tenant can't diſ- 
claim. | 3 
Voucher, in. Latin Focatio, is when the 
Ten't calls another into Court that is bound 
to warrant the Land, 7. e. either to defend 
the Right againſt the Demandant, or yield 
other Land in Value. It can be only us d 
in Actions wherein a Freehold or Inheri- 
tance is demanded, except only in a Writ 
of Ward, in which tho a Chattel were only 
demanded, yet the Tenure of the Inhert- 
tance, which is in the Realty, was the 
Ground of the Afton. But no Voucher 
lics on the Grant of any other. Chattel with. 
Warranty, but an Action of Covenant, if it 
were granted with Deed; if without Deed, 
Cale, or Deceit. . | 
The firſt Proceſs in Vaucher is a Sum- 
mons ad. JVarrantizanduim. And if the 
Vouchec be ſummon'd, and make Default, 
> Ma . 


guch Tenure likewiſe bound the Lord 
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a Magnum Cape ad Valentiam ſhall be « 
warded; and then if the Vouchee make 
Default again, Judgment ſhall be given 2 


gainſt the Ten't, and for him to have in| 
Value againſt the Vouchee. If the Vouchee } 
appear, and after make Default, a Paroun|Þ 

ape ad Valentiam ſhall be awarded; and] 
if he make Default again, the ſame Judg- 


ment ſhall be given as before. If the She 


riff return that the Vouchee hath nothing, | 
then after an Alias & Pluries, a Sequatur| 
ſub ſuo periculo ſhall go, whereon if thef 
Sheriff make the like Return, the Deman- 
dant ſhall have gud ment againſt the Ten', þ 


but the Ten't ſhalt not have Judgment 2 
gainſt the Vouchee, forhe was never warn'd, 
and it 1 that he has nothing. And 
after ſuch Judgment the Ten't may har: 
a Warrantia Carte, or vouch again; but 
where he hath had Judgment to recover in 


Value, he ſhall never vouch again, (a) if 


by fuch Fudgment he had full Benefit of 
the Warranty. 
Foreign Voucher is when one impleaded 


in a particular Juriſdiction, vouches and 


rays that the Vouchee may be ſummond 
in ſome other County, out of ſuch Juril- 
dition, 

The Civil Law binds every Man to war- 
rant what he ſells, but the Common Lay 
does not without a Warranty in Deed, or 
Law, tor the Rule is, Caveat Emptor. 

In Voucher by Force of Homage Ance 


| firel, the Land which the Lord had at the 


Time of the Voucher, by Purchaſe, or De 
ſcent, 


3 


ſcen 


Of Homage Anceſtrel. 


e 4. | ſcent ſhould be charg d; for it could not 


| the Grant of any Anceſtor, but the Conti- 


be known whether he had any from him 
that created the Seigniory, becauſe it had 
laſted Time out of Mind, and it was not 


' nuance of the Privity between each Family, 
Time out of Mind, which created the War- 


* My 


has by Deſcent from 
and an Heir ſhall be charg'd in a Writ of 
* Annuity, only in Reſpect of thoſe Lands 
which he has by Deſcent from the Grantor, 
and for this Reaſon a Writ of Annuity will 
not lie againſt him by Preſcription. 


ranty. But an Heir ſhall be charg'd, by an 
expreſs Warranty, ly for ſuch Land as he 
im that created it 


Warrantia Carte binds the Land from 
the Time of the Writ, but Voucher binds 
it only from the Time of the Voucher. A 
Judgment in an Action of Debt againſt an 
Heir binds the Land deſcended from the 
Time of the Writ, for the Action was 
brought in Reſpect of fuch Land; but a 
Judgment for ones own Debt binds the 


Land from the Time of the Judgment on- 


ly, for ſuch Action is brought in Reſpect of 
hh Perſon, and not of the Land. Iflues re- 
turn d en a Juror ſhall be levied on the 
Feoffee, tho' they were loſt before the Feoff- 
ment, for the Jurer was return'd in Reſpect 
ef the Freehold: but where the Plaintiff is 
nonſuit, the Land which he had at the 
Time of the Amerciament only ſhall be 
charg'd, not what he had at the Time of 
finding the Pledges, for he is amerced for 
a perſonal Default, and net in Reſpe& of 


his Land; bur in the Caſe of the _— 
r 
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he Land is charged with the Iſues by .the | Statt 
Sheriff 's Return, and camnot lie diſcharge the 
Auf bw the Appearance of the Jeu. not! 
If the Feoffor bind ſpecial Land to War. [but | 
ranty, his Perſon is hereby bound, but na If 
rhe Land, unleſs he have it at the Time Þ ſhou 
of the Voucher, ſtrel, 
A Body Politick can't hold by Homage] had 
Anceſtrel, but Land might be ſo hoiden of unin 
a Body Politick, provided the Tcnure con-] in th 
tinued in the Blood of the Ten'ts, and the] the 
Privity of Succeſſion continued in the] à Fe 
ſame y Politick, and if a Prior and Co for: 
vent had been tranſlated to a Dean and by! 
Chapter, the 'Ten'ts that held of them by Þ Uſe 
ſuch Tenure before, held ſtill by the ſame, Þ befo 
for the Body was never diſſolv'd, but in he { 
Effect remain d. the 
No Sole Corporation, vr Head of a Cor-P vit 
poration Aggregate of many Perſons dead an 
in Law, can diſclaim, for the Law would Þ by F 
never truſt one ſingle Perſon with the Po- Alic 
er of diſpoſing of the Inheritance of hi for 1 
193. Houfe. Bur if an Abbot or Prior had di- in P 
claim'd in a Quo Tarrant brought by X Pur] 
this ſhould have bound their Succeſſors; ] in a 
fo ſhould their Confeflion of the Action J this 
in a Writ of Annuity, becauſe it can't be Priv 
falfify'd by an higher Action; and a Re- cont 
Rer. igb. covery in a real Action againſt them, ct Gift 
a Fine levy'd by them bound the Succel-ÞÞ che 
Abts, till they had avoided it ina Writ of he 
Right. whic 
i an Abbot, Sc. had ſuffer d Judgment ] if he 
inan Aﬀtitn uf Debt, er acknowledged 2 Act. 
| Statue, 
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tleſſsrtute, or Recognizance, with Conſent of 


gel I the Covent, or without, the Succeflor could 
not have-avoided Execution, becauſe it was I. 43. 


Var. 


not 
me 


Age 


but a Chattel. 
If ſuch Ten't had alien'd, his Alience 


' ſhould not have holden by Homage Ance- 
ſtrel, nor ſhould the Alzenor himſelf, if he 
bad after taken back a State in Fee, for the 


1 of | uninterrupted Continuance of the Privity 


On- 


in the Blood of the Ten't was diflolv'd by 


the Alienation. So if ſuch 'Ten't had made 
| a Feoffmerit on Condition, and re-entred 
for a Breach, he ſhould not have holden 


by Homage Anceſtrel again. As if caſtque 
Uſe had made a Feoffment on Condition 
before 27 H. 8. and re-enter'd for a Breach 


he ſhould have detain'd the Land againſt 


the Feoffees, for the whole Eſtate and Pri- 
vity was for the Time taken out of them, 
and thereby diſſolv'd for ever. If a Ten't 
by Homage Anceſtrel were vouch'd by his 
Alienee, yet could he not vouch the Lord, 
for notwithſtanding the Vouchee comes in 


in Privity of his former Eſtate, as to many 


Purpoſes, ſuch Vouchee could not come 
in as Ten't by Homage Anceſtrel, as to 
this Purpoſe, becauſe by the Alienation the 
Privity between him and the Lord was-dif- 
continu'd. But if ſuch Ten't had made a 
Gift in T. or leaſe JL. he might have vouch'd 


the Lord, in Reſpect of the Rev'n, which 


he held of him by the ſame Tenure” by 
which he held the Land in Poſſeſſion. And 
if he had Joſt-the Land in a falſe-or frign d 
Action, yet the Privity roman cd. 


The 
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104. The Ten't who had once done Homage ſo if 
was not compellable to do it again to any Con 

Heir, or Alienee of the Lord; but Fealty I very 

is incident to every Attornment. If the Þ'torn 

Lord had been ſeisd in. Tail, and diſconti- Þ beca 

nu'd, and taken back a State in Fee, aud re 
receiv'd Homage, and died, .his-Iflue being Þcoul: 
remitted to the State T. might have come Waſt 

I's the Ten't to have done Homage to 15. \ 

kim, becauſe the Remitter defeated the] If 
Eſtate in Fee, in Reſpect whereof the Fa- his ] 

ther receivd the Homage. If the Ten't Hhe ſ 

had alien d all his Land holden by Ho- ſor i 
mage, he was not afterwards compellable Þ the“ 

to do Homage, but the Alienee was, whe- ] He 

ther the Alienor had done it or no. And if ¶ muſt 

the Ten't had holden of the Lord as of a] but i 
Manor, and had done Homage to the Lord, Land 

and afterwards the Manor had been reco-- # 5 

ver'd from the Lord by Title or Pretence Þ aten 

of Title, the Ten't was compellable to do Home 

| it again to the Recoverer, for the Eſtate of 
him that receiv'd it: was defeated by the 
Recovery, and a Ten't can't falſify a Reco- 
very againſt his Lord. But the Recoverers 
in a common Recovery, which is by Conſent, 
and is a common Aſſurance, whereon an Ute 
may be limited, had no Remedy to diſtrain I 
for Homage, c. without Attornement of 
the Ten't, before ) H. 8. 4. which gives 
them the ſame Remedy the Recovercts 
ſhould have had: Therefore if one make a 
Leaſe T. to begin at Michaelmas, re ſerving 
Rent, and before Michaeluas ſuffer ſuch a 
Recovery, the Recoverers may diſtrain tor 


it, becauſe the Recoverers might have done Nbecauſ 
; 10 


Of Grand Serjeanty. 


ſo if they had not ſuffer d it; but if the 
Conuſee of a Fine had ſuffer'd ſuch a Reco- 
very of a Manor before the Ten'ts had at- 


{torn'd, the Recoverers could not diſtrain, 


becauſe the Conuſee himſelf could not, be- 


ore 4 & 5 Anne 16. And ſuch Recoverers 


could not have an Action of Debt, or of 
Waſte, againſt the Leſſee, before 21 H. 8. 
15. which gives them ſuch Actions. 


If the Ten't had offered to do Homage to 
his Lord, and he had refus'd to accept it, 


he ſhould not afterwards have diſtrain'd him 
for it, unleſs he had firſt required it, and 
the Ten't had refuſed it. 

He that ought to do Homage, or Fealty, 
muſt ſeek the Lord if he be in England; 
but it is ſufficient to tender Rent upon the 
Land, | 

By 12 Ca. 2. 24. Tenure by Homage is 
taken ay, and conſequently Tenure by 
Homage Anceſtrel, : 


Of Grand Serjeanty. 


J Enure by Grand Serjeanty, is where & 
Man holds of the King by ſuch Ser- 
rices as he ought to perform in proper Per- 
ſon to the King, as to carry his Lance, to 
be Marſhal, Conſtable, or Chamberlain of 
England, or by any Office concerning the 
Rs Treaſury, or Adminiſtration of 
uſtice. 

One held per Serjeantiam ad invenien- 
tum unum hominem ad guerram ubicunque 
fra 4 Maria; this was Grand — 
decauſe it was to be done by the — A 

an, 
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Man, and if he could not find another to del 


it, he was bound to do it himſelf. 


To hold of K. by Cornage, 7. c. to bloy 
a Horn to give Warning of the Enemies] 


coming into England, was Grand Serjean 
ty; to hold by it of a Subject, was Kt, 
Service. : 

Ten't by Grand Serjeanty was never 


bound to pay Eſcuage, or Aid Pu⁰νiaite firs 


Chivalier, &c. So that 12 Ca. 2. 24. 15 c. 


clarative as to this Point, His Relief is a1 


whole Year's Value of his Land, over and 


above all Charges and Reprifes, whereaÞ 


Ten't by Eſcuage paid but the 4th Part, 
Ten't by Eſcuage ought to do his Service 
out of the Realm; theſe for the moſt Part 
within it. None can hold by Serjcanty but 
of the King. Ten't by Eſcuage might-make 
his Deputy; but-when Ten't by Grand Ser- 


jeanty is to perform any high Office of State, 
or to do any Service to the Perſon of the 


King, he can't make a Deputy without Li- 


cence: But he that held to ſerve him in his 


Wars within the Realm, or by Cornage, 
1 make a D 


ty. | 
t Ric. 2d's 3 W. a Citizen; 


was not admitted to hold the King's Towel 
but he did it by the Earl of C. his Deputy. 
One Furneval of an ancient Family was firlt 


appe 


made Kt. and then ſupported the Kings“ 


right Hand. Anne Counteſs of P. who held 
by ſuch like Service, was adjudged to do it 
by Deputy, becauſe a Woman can't do it in 
Perſon. And John Earl of P. being under 
Age, and in the King's Cuſtody, the King 

appointed 


Petit Serjeanty. 


dof appointed one to perform ſuch Service in his 


Room. : 
Ten't by Grand Serjeanty was ſaid to 
hold by Kr. Service, becauſe the. King 
had Ward and Marriage of ſuch Ten't; and 
tho theſe are taken away by 12 Ca. 2. 24. 
et the honorary Services cf Grand Ser- 
jeanty ſtill remains. 


Of Petit Serjeanty. 


PE: Serjeanty, is when one holds of the 
4 King by rendring yearly a Sword, or 
"© Bow, or ſuch other Things touching the 
Wars, and this is Socage in Effect, becauſe 
ſuch Ten't is-not bound to-do any Thing in 
his proper Perſon touching the War. 

All grand and petit Serjeanty is in Capite: 
vis. holden of the King as of his Crown; 
but he that holds of him as of an Honour, 
sor as of his Perſon, (as when a Tenure in 
„ groſs Eſcheats to K.) holds not in Capite; 

for no Tenure can be in Capite, but what 
was originally created by the King. An 
Honour is the moſt noble Seigniory, as be- 
ing originally created by K. yet it may be 
granted to others. 


Of Tenure in Burgage. 


'] Enure 3 is where there 1s an 
ancient Burgh, rhe Tenements where- 


uf are holden of the Lord, whether K. or o- 
ther Lord, Spiritual or Pemporal, by cer- 
min Rent, and ſuch "Tenure is but Soczge. 
A Burgh is an ancient Town that ſends 

| Members 


— — . — —— 
* 
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Vid. ſupra. 
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Members to Parliament. It was ancien 
taken for thoſe Companies of 10 Familia! 
that were one another's Pledges, from thei 
Saxon Word Borhoe, a Pledge, whenef 
A City is 2 
Burgh incorporate, that has, or has had! 
Biſhop; and tho' the Biſhoprick be dif. 


came Headborough, c. 


ſolved, yet the City remains. . Every City 


is not a County, for it may be Part of thef 


County in which it is. 


Parliament ſo called 4a Parley la mens 


was, before the ee r called the great 
Court, or Meeting o 

wiſe Men. The King has divers Councik. 
1. The Parliament, called Commune Concili- 
um. 2. Magnum Concilium, the Lords in 
Parliament, or out of Parliament. 3. Hi 
Privy-Council, for Matters of State. 4. Hi; 
Judges of the Law, for Law Matters. 


For the greater Part, ſuch Boroughs have 


Cuſtoms and Uſages, which others have 
not; ſome have this Cuſtom, that the 
82 Son ſhall inherit all his Father“ 

enements within the Borough, whether he 
were ſeis'd in Fee-Simple, or Fee- Tail, or 
of a Freehold deſcendible, as Heir to hö 
Father, which is called Borough Engliſh. 

A Cuſtom of deviſing Lands, Borough 
Engliſh, or Gavelkind, may be alledged in 4 
City, Borough, or Manor, but not in an up- 
land 'Town Gar is neither City nor Borough. 
But a Cuſtom. to have a Way to the Church, 
and to make By-Laws for the Reparation d 


the Church, and well Ordering of the Com- 
mons, and ſuch like Things, may be al 
ledged in an upland Town, that is deln“ 

1 j 


City nor Borough. 


the King and all theſſe 


'By 


Of Temnre in Borgage. 


al By Cuftom of ſome Burghs the Wife 


1lig 

the 
eng 
s 4 


ent, 
reat 


mall have Frank-Bank, 7. e. ſhall be en- 


Jowed of all her Husband's Tenements; in 


ſome The ſhall have the Whole, or Half, 


tum ſola, or caſta vixerit, In Gavelkind 


the Husband ſhall be Ten't by Courteſy, 
if. Fwhether he has had Iflue by his Wife or 


ot. 
By the Cuſtom of ſome Boroughs one 
may deviſe Lands and Tenements within 
them, and thereby prevent the Deſcent 


hereof to his Heir. And the Deviſee may 
nter-after his Death, and he has the Free- 
hold and Intereſt in Law in him before he 


enters, nor does he want the Executor's 


onſent, as a Deviſee of -Chattels real or 
Perſonal does. If he be holden out, he ma 
enter, or have the Writ Ex gravi querel 
but this lies not after actual Poſſeſſion; but 
it is incident to the Cuſtom to deviſe, for o- 
therwiſe a Deſcent caſt before the Entry of 


the Deviſee would put him without Reme- 
dy. But Quere of this Reaſon, for it is ſaid, Bro. Affe, 


165 


111. 


Co. Lit. 240. b. That a Deſcent takes not 35+ 


gray Entry of a Deviſee, (claiming as it 
eems by the Statute of Wills) becauſe it ts 
his only Remedy, and why may not the 
ame Rule be apply d to Deviſee claiming by 
Cuſtom? By ſome Cuſtom, Land might pals 
by Will nuncupative, as well as by Wriring, 

but this is —— by the 29 Ca. 2. 3. 
The Writ Ex gravi quercla thus expreſ- 
ſes the Cuſtom to deviſe Lands, Prod li- 
ceat tmicuique civi ſive Burgenſi ejuſdem 
ivitatis ſive Burgi Tenementa ſits in * 
2 
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dem civitate ſive Burgo: in Taſtamento (jy Ren 

in ultimã uuluntate ſua: tanguam catalla ſug {ſtood 

legare cuicunque voluerit. By ſuch Cuſtom Firiage 

he may deviſe a Rent out of his Land, but Serv 

not Land intailed. 3 the! 

By 32 H. S. 1. Lands holden in Socage are of t! 

generally deviſable by Will in Writing: Life 

But before Kt.'s Service was aboliſh'd, a he 

| Deviſe was void as to the third Part of Kt. been 

vid. ſupra, Service Land, and the Third of the Whole, {wad 

120, 126. whether Socage, or K7.'s Service Land be- not 
longing to the King's Ten't by Kr. s Service | Serv. 

in Capite. But a Deviſe of K?.'s Service Land I his 8 

might by Cuſtom be good for the While, ite 

for this Statute being in the Affirmatixe, gocd 

took not away the Cuſtom of deviſing ſor C 

Dands. If one had conveyed Part of his Lane 

K7t.'s Service Land to the Uſe of His Wife, cage 

or Children, or Payment of his Debts, he If 

could have deviſed no more of the Refidue ] Feoff 

than would have made two full 3d Parts N fou. 

of the Whole: And if he had convey'd two the | 

full zd Parts to fuch Uſes, he could not and 

have made any Deviſe, except of the Rev'n I ing te 

of thoſe two Parts: But that he might de- $7 
| viſe, becauſe it was the Intention of the N 
l Act that he might diſpoſe entirely of two %“ 
| Parts. Hereditaments of uncertain Value, £447: 
as Waifes, Eſtrays, Sc. could not be de- Pon. 

viſed as Part of the two Parts, or left to Nh 

deſcend as Part of the Third; but if they {ſuch 

had been holden of K. by Kt.'s. Service in I vithe 

Capite, they reftrain'd the Deviſe of more I Parts 

than of two — So did a Rev'n on a State If a 


Tail, tho' it were dry and fruitleſs. Ihe I} Uſe « 


Remr 


ſu | 
ſus 


om | 
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Rem'r:-mention'd in the Act muſt be under- 
ſtood to be ſuch as drew Ward and Mar- 
riage 3 therefore if a Rev'n holden by Kt. s 


I Service in Capite were granted. to one for L. 


the Rem'r to another in Eee, the Grantee 


of the Rem'r was not reſtrain'd. during the 


Life of the Grantee T. but after his Death 


he was becauſe then his Heir: ſhould have 


* been iu Ward, Sc. If a Leaſe had been 


made for T. Rem'r: in Fee, this Rem'r was 


not within the Act. If K. s Ten't by Kt.'s 
Service in Capite had made a Deviſe of all 
his Socage Land, and then.had ſold his Ca- 
ite Land, and died, the Deviſe had been 
good for the Whole. A Deviſe of a Rent, 
or Common, out of all the Kz.'s Service 
Land was. good for two Parts only, but So- 
cage Land may. be all charged. 

If ſuch Ten't ſo reſtrain d had made a 
Feoffment to the Uſe of ſuch whom he 
ſhould appoint by Will, the Uſe veſted in 
the Feofor, and he had a qualify d Fee: 
and if his Will limited the Eſtates. accord- 
ing to this Power, 'twas good for the Whole 
for the Uſes of a Feoffment may. be as 
well declared by a Mill as any other Writing, 
the" of it felf it be of no Force to poſs Land, 
and the Ferfons appointed in Purſuanceof ſuch 
Pouey, are inby the original Ferffment, as 
much as if they had been named init. But it 
ſuch Feoffor had deviſed the Land as Owner, 
without any Reference to ſuch Power, two 
Parts only of the Land would have paſſed. 
fa Man had. conveyed two Parts to the 
Uſe of his Wife, &c. and — 

ma 


Vd. ſupra, 
126. 


168 


112. 
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made ſuch Feoffment of the zd, a 
then had deviſed the Land without any 
Reference to ſuch Power reſerv'd in ſuch 
Feoffment, yet the whole ſhould paſs, for 
the Will muſt enure to declare the U ſes o 
the Feoffment, 'or elſe it would be void 
But a Feoffment made to the Uſe of one's 


Will had given him no ſuch Power, for it 


had been no more than if he had ſaid to the 
Uſe of thoſe to whom T ſhall diviſe the Land, 

here the Will is not mentioned as 4 
Writing declaring the Uſes of another 
Conveyance, but ſeems to be taken in it 
natural Senſe, as a Writing in it ſelf Effec- 
tual to paſs Lands. 

Altho' a Man cannot convey Land to his 
Wife, in Poſſeſſion, Rev'n, or Rem'r, for 
that they are one Perſon in Law; yet, by 
fuch Cuſtom, he may deviſe to his Wife, 
becauſe it takes not Effect till after his 
Death. And the Husband may covenant 
with others to ſtand ſeiſed to his Wife's 
Uſe, or he may make a Feoffment to her 
Uſe, which ſhall be executed by Operation 
of the Statute; but if he make a Covenant 
with his Wife to ſtand ſeiſed to her Uſe, 
it is void. 

The Wife is diſabled to contract without 
the Husband's Conſent) but. if caſtygue Uſe 
had deviſed that his Wife ſhould ſell his 
Land, ſhe might ſell it to a 24 Husband, 
for ſhe did it in auter droit, and the Vendee 
was in by the Deviſor. 

A Wife cannot deviſe Land to her Huſ 
band, for it ſhall be intended to be done by 
Coertion. 


Cun 
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Cum duo inter ſe pugnantia reperiuntur 
in Teftamento ultimum ratum efl. 

By ſome Cuſtow, any Land may be de- 
viſed; by others, that which one has by 
Purchaſe only; by ſome, any Eſtate; by 
others, for L. only. 

By ſuch Cuſtom, one may deviſe that his 
Executors ſhall ſell his Land, and in ſuch 
Caſe the Land deſcends to the Heir, becarſe 
not the Land, but an Authority only is deviſed, 
and the Executors may alien to whom the: 
pleaſe, even withoutDeed, (before 29 Ca. 2. 3. 
whether the Thing deviſed to be ſold lie in 
Grant, or.not, for the Alienee is in by the 
Deviſor; & conſuetudo ex rationabili cauſe 
uſitataprivat communem Legem; but Cuſtom 
can't take off the Force of a Statute, 

Where ſuch Power is deviſed to Execu- 
tors, all muſt join in the Sale, and if one 
die, it being a bare Authority, cannot ſur- 
vive to the reſt, but if Land be deviſed to 
A. for T. and then ſuch Power be given to 
3 or 4 Executors, Sc. and one of them die, 
and then A. die, the Survivors may ſell, 
for during the Life of 4. they could not 
fell, and the plural Number of them {ill 
remains, Yer if a Will give ſuch a Power 
to certain Perſons, naming them by their 
Names, as to J. S. J. N. J. D. and one 
of them die, the Survivors can't ſell, for 
the Words of the Will in that Caſe can't be 
ſatisfied. But if a Will give Land to Exe- 
cutors to be ſold, and one of them die, the 
Survivors may ſell, for the Truſt, being 
coupled with an Intereſt, ſhall ſurvive to- 
together with it, In _ Caſes, they my 

ell 


(Dyer 


10. l, ?, 
K 
Extcutors 
105. 

Litt. Sch. 


383. 


) 2 Rol. 
A. 269. 
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ſel! Part at one Time, and Part at another 
At Law, if one had refus'd to ſell, the 
others could not ſell, but now by 21 H. . 
4. notwithſtanding Part of thoſe to whom 
ſuch Power is devis'd refuſe, the reſt may 
ſell. And ſo may ſuch of thoſe to whom 
Land is devis'd to be fold who are willing, 
tho' the others refuſe, by a favourable 
Conſtruction of that Statute. But they ' 
can't in either Caſe ſell it to the Executor 
that refuſed, for he is privy to the Will, 
and Executor ſtill, and Executors do ſo repre | 
ſent the Perſon of the Teſtator, that he deem n 
it were ſurvive in all, and every one of P 
them, and one of them, as Executor, can mw FE 
more contract with another, than the Teſtatir t! 
could with part of himſelf. a 
It is ſafeſt in giving ſuch Power by De- h. 
viſe, to limit it to the Survivors or Survi- @ h: 
vor, or thoſe that prove the Will, Sc. and NM 
when an Eſtate is deviſed to Executors to be Pa 
ſold, it is adviſable to appoint, that the an 
Profits taken by them before the Sale ſhallbe Ci 
Aſſets, for otherwiſe they ſhall not. (a) & the 
No Cuſtom is allowable but ſuch fai 
as has been uſed by Title of - pony Cu 
tion, vis. Time out of Mind. When the 
Time of Limitation of a Writ of Right, hae 
which is a Writ of the higheſt Nature, in | 
was from the Reign of R. 1. it was ſaid, ] Ma 
That the Continuance of an Uſage ſince thai {cr 
Time, was a good Title of Preſcription; ei Re: 
V quere, Whether by the ſame Reafon that Cut 
Contrauance of an Uſage for 60 Tears, cal Tir 
make a Title of Preſcription, ſince I and 
32 H. 8. 2. e Limitation of a Writ RH toh 
i 
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is reduced to that Time, for the Practice is 
otherwiſe. And there is alſo another Title 
of Preſcription, which was at Law before 
any Statute, and this is where a Cuſtom or 
Uſage has been uſed Je Tempore, cujus 
contrarium, Memoria hominum non exiſtit, 
which is the Way of pleading a Title of Pre- 
ſcription, and is as much as to ſay, that no 
Man alive has any Knowledge to the Con- 
trary, or has heard any Proof to the Con- 


ry. 

Preſcription for the moſt Part is Perſo- 
nal, being made in the Name of a certain 
Perſon and his Anceſtors, or thoſe whoſe 
Eſtate he has, or of a Body Politick, and 
their Predeceſſors. As when J. S. ſeiſed of 
a Manor in Fee preſcribes that J. S. and 
his Anceſtors, and all thoſe whoſe Eſtate he 
has in the ſaid Manor, have Time out of 
Mind had, and uſed to have, Common of 
Paſture in ſuch a Place, being the Land of 
another, this is properly Preſcription. But 
Cuſtom is Local, as when a Copyholder of 
the Manor of D. pleads that within the 
ſaid Manor there is, and has been ſuch a 
Cuſtom Time out of Mind uſed, that all 
the Copyholders of the ſaid Manor have 


had, and uſed to have, Common of Paſture 


in ſuch a Waſte of the Lord, Parcel of the 
Manor. For a Copyholder cannot lay a Pre- 
ſeription in himſelf and his Anceſtors, by 
Reaſon of the Baſeneſs of his Eſtate. Both 
Cuſtom and Preſcription require Uſage 
Time out of Mind, and long, continual, 
and peaccable Poſſoſſion. If one preſcribe 
to have a Rent, and a Diſtreſs for it, it can't 


I 2 be 


* 
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114. be avoided by Pleading that the Rent was ö * 


be put in Exigent. Nor can it give a 


always paid by Coertion of Diſtreſs Ene 

Preſcription, being only the Uſage of N t! 
the Country, cannot give a Man a Title ir 
to Things that can't be ſeiſed as for- Ia 
feited, till the Cauſe of Forfeiture appear 
of Record, as Deodands, or the Goods 
and Chattels of Traitors, Felons, Felons 
of themſelves, Fugitives, or thoſe that 


Title to Things highly touching the 
King's Perogative, as Conuſance of Pleas, Þ 
to have a Sanctuary, to make a Cor- 
Coroner, Conſervators of the 
Peace, c. 

But Treaſure Trove, Waifes, Eſtraies, 
Wreck, to hold Pleas, Court-Leets, 
Hundreds, infange Thief, outfange Thief, 
a Park, Warren, Royal Fiſhes, Fairs, Ncrip 
Markets, Frankfoldage, keeping of 4 
Gaol, Toll, Sc. may be claimed by 


Preſcription without any Matter of Re- Want 
cord. And a County Palatine may be 


claimed by Preſcription, and by Reaſon 
thereof bona Felonum, c. And a Cor- 
poration may be by Preſcription. 

A Title gain'd by Preſcription, can't be 
loſt by Interruption of Poſſeſſion 10 or 20 
Years, unleſs there be an Interruption of 
the Right, as by Unity of Poſſeſſion cf 
Rent, or Common, and the Land charged 
therewith, of an Eſtate equally High and 
Perdurable in both. | 

In a Writ of Meſne the Plaintiff preſcribd 
that the Defendant and his Anceſtors had 
acquired the Plaintiff and his Anceſtors and 


the 
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was ne Ter-tenant, Time out of Mind, the Jury 
nd that the Feoffor of the Plaintiff's Grand- 


Time out of Mind, but that fince no Acquit- 


for- tal had been, and Judgment was given for 
ear | ¶ the Plaintiff, for the Subſtance of the Iſſue was 
ods ¶ found, tho' not the Letter; and a Title once 
ons N gained is not loſt by wrongful Cefler. So 
hat NW here the Plaintiff in Prohibition alledged a 


Modus by Preſcription, and the Jury found 


the ¶ ſuch Preſcription 20 Years before, and ſince 
eas, a Payment in Specie, the Plaintiff had Judg- 
or- ment, for the Subſtance ofthe Iſſue is found. 
the Anda Commoner that takes a Leaſe for Years 


the Land, mayclaim his Common atter the 
End of the Leaſe, for the Inheritance of the 
ommon was ſuſpended, not extinct, and 


ef, me Title of Inheritance gained by Pre- 

urs, Wcription can't be waiv'd in Pais. 

4 Þ Limitation of Writs is the Time preſcri- 

[by bed by Statute, within nich the Deman- 
e 


lant muſt 5 himſelf, or ſome of his An- 
eltors, to be ſeiſcd, ſee 32 H. 8. 2. but the 
Jaid Statute ſhall not be extended to make 
eiſin within the Time preſcribed neceſſary 
in ſuch Caſes, in which by common Poſſibi- 
lity it cannot be had within it, as in a For- 


20 I nedon in Deſcender, grare Impedit, Ec. or 
1 of Fo make it neceſſary in ſuch Caſes wherein 
1 of eifin is not Material, as in caſe of Rent 
ged|Mereated by Deed, or reſerved on a particular 


Eſtate. By the 21 Ja. r. 16. He that has 
Wbt er Title of Entry, muſt enter within 20 
ears. See the Statute. 9 85 
There may be ſufficient Proof by Record 
Ir Writing, tho' it exceed the proper Me- 
| n mory 


father, and his Anceſtors had been acquittted 
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mory of any Man living; therefore no pr Ind 
ſcription can be againſt a Statute, becauſe il pure 
is the higheſt Record, unleſs it be ſaved hy Wille 
the ſame Statute; but an Affirmative Statute, hold 
as that of Wills, takes not away a Cuſtom; ] fame 
nor does a Negative one, that 1s declarativeſein 
of the Law, as that Leets ſhall be holdem pere 
but twice in the Year. that 

Every Burgh is a Town, aon ò converſj ; 
Tho it be decayed, it ſends Burgeſſes. A 
Town is ſuch a Place as has, or has had x 
Church, Celebration of divine Service, $4 Lor 


craments and Burials. on 
. Boc 
Of Villenage. 1 


V Illenage is, moſt properly, when a Villen bis 
holds of his Lord, to whom he is Villein, N Do 
certain Lands, to do to him Villein Service, ty t 
to carry out the Dung, c. and to do whatever to 
is commanded by the Lord, i ſcire non pt. ¶ ma 
terit veſpere, quale fervitium fieri deu | 
Mane. And Freemen, by the Cuſtom of ſome lein 
Manors, hold by Villein Service, and thei Lat 
Tenure is Servile. Yet they are free, be- Fin 
cauſe their Services are certain, tho the ! 
Tenure be called Tenure in Villenage. Pre 

If a Villein purchaſe Land, Rent, c hu" 
Common, or any Thing certain, the Lord his 
ſhall have it; but he ſhall not have a Com- ] 
mon uncertain, for it may be a greatet Co 
Charge to the Ter-ten't; nur ſhall he vouch the 
in reſpe& of a Warranty made to his Vil Er 
jein; or ſue a Bond, or Covenant made toſif be 
him, Ec. becauſe Things in Action lie in the 
Privity, and can't be transferred 


Leſſee L. Z. or V. of a Villein ſhall enn, fall 
an 
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o Pr ind hold to him and his Heirs a Villein's 
auſe i Purchaſe in Fee; but a Biſhop, that has a 


ed by ; 


illein in the Right of his Biſhoprick, ſhall 


atuts old the Villein's Perquiſite in Fee in the 
ſtomz ame Right; and a Husband, that has a Vil- 
ratixe gein in Right of his Wife, ſhall have the 


oldnfPerquifite in her Right. And if Executors Co. It. 
that have a Villein for Years, enter into 124 b. 


e: Land purchas'd by him in Fee, the Fee ſhall 


| 
ad 


v Ga- 


be Aſſets in their Hands. 

If Land be given in T. to a Villein, the 
Lord entring, ſhall have a Fee determinable 
on the Villein's Dying without Heir of his 
Body, and the Fee abſolute is in the Donor; 
ard tho the Lord after infranchiſe him, yet 
his Iſſue ſhall not recover, for the Statute of 
Donis extends only to thoſe that have Abili- 
ty to hold ſuch Eſtate. So if Land be given 
to an Alien in Z. and K. enter, and then 
make him a Denizen. | 

If a Freeman take Land to hold by Vil- 
lein Service, as to pay a Fine for the Mar- 
riage of his Daughter, c. he ſhall pay ſuch 
Fine, and yet he remains free. 

Every Villein is ſuch, either by Title of 
Preſcription, vis. that he and his Anceſtors 
have been Villeins Time out of Mind; or by 
his own Confeſſion in a Court of Record. 

Every Court of Record is the King's 
Court, tho* the Profits may be another's; if 
the Judges of ſuch Court err, a Writ of 
Error lies; the Truth of its Records ſhall 
be tried by the Records themſelves. But 
the Proceedings of Courts Baron may be 
denied, and tried by Jury, and a Writ of 
falſe Judgment, not of Error, lies on their 


I 4 Judg- 


- — 
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Judgments. And they can't hold Plea of efo 
Debt, or Treſpaſs, if the Debt, or Damage d he 
amount to 40 5. or of Treſpaſs quare Vi oh". 
Armis. F "Te 

The Iſſues born after ſuch Conſeſſion ax | 
Villeins, thoſe born before are free. | J 

If a Villein purchaſe Lands or Good, ſb) 
the Lord ſhall have em, but if he alien 
them, or they deſcend, or eſcheat, or be 
recover'd in ceſſavit, before the Lord enter, 
he cannot enter, nor claim them, for he 
had only a Poſſibility before Entry, and 
neither js in re, nor ad rem. If the Vil. 
lein be difleis'd, the Lord may enter; (r 
his Right of Entry can't be taken away ly 
the wrongful Act of the Diſsor ; ) but he 
cannot enter after a Deſcent caſt, until the 
Villein has recovered the Poſſeſſion. If, 
Villein being Ten't T. diſcontinue, the Lord 
can't enter till the Iſſue has recover'd i Fir. 
medon. If a Villein buy Goods real or per- 
ſonal, and ſell em, or make Executors, and 
die, before the Lord ſeiſes 'em, or if 4 11 
Neif buy Goods, and take a Husband be- 4 
fore the Lord ſeiles the Goods, he can't ſeiſe 
em. But if the Lord ſeiſe Part in the Name 
of all, or claim the Goods within View, W 
which amounts to a Seiſure, like the claim!“ 


of a Ward in View, this veſts in the Lord y 
all the Goods that the Villein has or may 1 
have. Note, Born Goods, ſigniſies all 6 


Chattels real or perſonal. 
But the K. may enter into Land pur- N 
chas'd by his Villein, or ſeiſe his Goods, hy 
notwithſtanding ſuch Alienation 5 but he 
ſhall not have the Meſne Profits of the — 
efote 


Of Villenage. 


ple eſore the Office found, for his Title is by 
im She Seiſure: But the Property of the 
Vil ods is in the K. before any Office or 
Peizure. 
on ar If a Villein purchaſe a Rev'n, the Lord 
may come on the Land, and claim it, and 
by that Claim it is in him, for it can be 
laim'd only on the Land, and his Entry 


* 
0d, 


2 or this N is no Treſpaſs; ſo if a Vil- 
nter, Nein purchaſe a Rent, Common, c. 
* he If the Villclu purchaſe an Advowſon, 


he Lord may come to the Church, and 


— laim the Advowſon, and by ſuch Claim 
(Er (be Ad vow ſon is in him; ſo it the Church 
become void, the Lord may preſent in his 


wn Name, and gain the Inheritance, for 
tho the preſent Avoidance be fo far in the 
Nature of a Choſe in Action, that it can't 
be transferred by the Act of the m_ yet 
it is not merely a Choſe in Action, for the 
per: Husband may preſent to a Church become 
void in his Wife's Life. 
ir A Preſentation is a Patron's Act offering 
his Clerk to the Biſhop to be inſtituted to 


12 ſuch a Church in theſe or the like Words, 
me Preſento vobis A. F. Clericum meum ad 
ew. Tccleſiam de D. This may be done by 
\im Word as well as by Writing, and if it be 
ord by Writing, it is no Deed, but in Nature of 
nay Letter to the Biſhop, and therefore the 


K may preſent by Word, as well as a com- 
mon Perſon. 

If the Perſon preſent for Money given by 
ds, the Clerk, or any other for him, ſuch In- 
he Iſtitution gains not the Advowſon, but is 
1d, merely void by 31 El. 6. tho the Clerk 
re 1 knew 


— — . _— 
— —— — — 
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knew not of it. And whereas at Law ſudl pr a 
Inſtitution, c. were only voidable, theſ nd 
are now abſolutely void; and if a righifiſ or 
Patron preſent Simoniacally, K. ſhall har gare 
the Turn; but if an Uſurper preſent Thi 
moniacally, the rightful Patron ſhall par 
ſent. And the Statute ſays, that fronff 
henceforth ſuch Clerk ſhall be adjudged i 
difabled Perſon in Law, to have and enjoyMi 
the ſaid Benefice, and this being an abſt i 
jute and direct Law, and made for Sup 
preſſion of Simony, the K. can't diſpenſe 
with it by any Grant, with Non obſtante.Þ 
And now by 1 W. M. Seſſ. 2. c. 2. it is 4. 
clared and enacted, T hat all Diſpenſation 
with Non obſtante of any Statute an 
void, and that the Power of ſuſpending 
Laws is illegal. | 
A Villein is either Regardant, or in 
Groſs; A Villein Regardant is, when one 
has a Manor, to which à Villein is Re 
22 and he, or thoſe whoſe Eſtate he N &c. 
as, have been ſeiſed of him and his Ar cla. 
ceſtors as Villeins and Niefs Regardant to 4 
the fame Manor, Time out of Mind. Such N tle 
Villein granted to another is in Groſs Nu. 
So if A. and his Anceſtors have been ſeiſed 3 
of B. and his Anceſtors as Villeins in Groß, Ie 
S. is a Villein in Groſs. 5 
He that would have a Thing that lies in m- 
Grant by Preſcription, muſt preſcribe in {m3 
himſelf and his Anceſtors, not in himſelf N dat 
and thoſe whaſe Eſtate he has, for he can- Te 
not have their Eſtate without Deed, which the 
muſt be ſhewn, But of Things regardant I 
Wy 
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2 one may 8 that he 
thoſe whoſe Eſtate he has in the Ma- 


w {ur 
» the nd 


ightfuſſhor or Land, to which ſuch Things are re- 


Sardant, £c. have been ſeiſed of ſuch 

hings, as regardant or 8 to ſuch 
Manor, Cc. Time out of Mind, becauſe 
the Manor, Cc. might paſs without Deeds 
ind tho' a Man can't claim a Thing that 
ies in Grant by a que Eſtate, yet where 
1 abſe-Mt is but a Conveyance to the Thing claim- 
r Sup ed by Preſcription, a que Fſtate may be al- 
ſpenſeedged of a Thing lying in Grant, as one 
tante. may preſcribe that he and his Anceſtors, 
ts 4. Nand al whoſe Eſtate he has in an Hundred, 
ſariom N bave Time out of Mind had a Leet, for 
an rle Title to the Hundred is not in Queſtion, 
nding ut whether the Leet be incident to the 
Hundred. And the Plaintiff in Bar of an 
Arowry may alledge a gre Eſtate in the 


I hay 
ent . 
II pre 
4 
Aged: 
enjoy 


or in 
1 one 
Re 
te he Kc. for if he, under whom the Lord 
; An-Mclaims, had no Title to the Services de- 
at to N anded, the Lord can have none, nor ſhall 
Such the Plaintiff be bound to ſhe v the Convey- 
rok, Nauce he is not Privy to. 

iſked ] Regularly, the Plaintiff or Demandant 
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Lord, as (a) that J. S. whoſe Eſtate the (a) Broow 
ord has in the Seigniomy releas'd to him, Eſtate z. 


roſꝭ ſhall not entitle themſelves by a gue Eftare, Bro. gte 
but the Ten't or Defendant may, and fo Nate 1. 


s in may the Plaintiff in Replevin after Avowry 
e in made, for thereby he becomes as Defen- 
ſelf Ndant. One may plead a gue Fſtare of a 
can- Tenancy in T. or of an Eſtate T. if he aver 
ich Ithe Life of Ten't in T. or Ten't L. For at 
ant Mow ſuch an Eſtate might have been gain'd 
ot Wy Occupancy, But one cannot plead a 
que 


* 8 *4 F ens... 02 _ _ 
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gue Eſtate of a Leaſe J. in Himself: 3. 


Yet one may plead a que Eſtate of a Lea 
' (a) 1 Lev. T. in a ( Stranger, becauſe he is not pri. 
109. 3 Lev oy to his Title. A Diſs'or, Sc. or any 0- 
wn” ther in the Poſt, may plead a que Eſtate 
But every Fenant that pleads it muſt al. 
ledge it in himſelf, not in thoſe in 
the mean Conveyance from whom he 

claims. 

Nothing but a Villein is ſaid to be Re- 
gardant to a Manor, Sc. but an Advoy- 
fon, and other Things may be Appendant, 
inheritances 4 or Appurtenant, 
are ſuch as belong to others more worthy, 
Appendants are always by TI 
but Appurtenants may in ſome Caſes be 
created at this Day, as if one grant to an- 
other and his Heirs Common of Turbary 
to be ſpent in his Manor, or Common in 
ſuch a Moor, for his Beaſts levant and 
couchant on his Manor, by ſuch Grant the 
Commons are appurtenant to the Manor. 
Both Appendants and Appurtenants are 
called in Latin Pertinentia, and pals by 
the Grant of the Manor to which, E9c. 

If A. have a Manor to which the Royal 
Franchiſes of Waife and Stray are appen- 
dant, and convey the ſame to the R. the 
faid Franchiſes are thereby re-united to the; 
Crown. But if K. grant the Manor in as 
large and ample a Manner as A. had it 
Sc. it is ſaid that the ſaid Franchiſes ſhall 
be appendant again, or rather appurtenant 
to the Manor, 


Pre- 


cauſe a Title to a Leaſe Y. cannot be had 
but by Grant of the Party, or AG of Lau. 
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preſcription can't make Land appendant 


to Land, or Things incorporeal to Things 
incorporeal, but it may make Land appen- 


dant to an Office, or Advowſons, Villeins, 
Common, c. to Land. But it can't make 
Eſtovers of Fewel to be burnt, or a Seat in 
a Church, appendant to Land, but only to 
a Houſe. Nor can it make a Leet, that is 
Temporal, appendant to a Church that is 
Eccleſiaſtical 3 for the Appendant and 
Thing to which, &c. muſt agree in their 
Nature. 

The Thing to which another is appen- 
dant muſt be of perpetual Subfiſtence, 
therefore an Advowſon appendant to a Ma- 
nor, is in Truth appendant to the De- 
meſncs, not to the Services. An Advow- 
ſon is appendant to the Manor of D. of 
which the Manor of S. is holden, the Ma- 
nor of S. becomes Parcel of the Manor of 
D. by Eſcheat; the Advowſon is {till ap- 
pendant to the Manor of D. only. Where 
2 Corrody, which may be extinguiſh'd, 
was ſaid to have a Chamber Parcel of it, 
there he that had the Corrody had but his 
Habitation in it, as a Fellow of a College 
has in his Chamber. As for Offices in Fee 
to which Land may belong, they are in 
perpetual Subſiſtence, either being in Ee, 
or in that they are grantable over, 

If Parceners of a Manor, to which an 
Adrowſon is appendant, make a Partition 
of the Manor without ſpeaking of the Ad- 
rowſon, or make Compoſitioa to preſent 
againſt Common Right, yet it remains ap- 
pendant; but if it be expreſly excepted up- 

| on 


122. 
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on the Partition, it becomes in Groſ 
There be four Kinds of Common cf 


Paſture. 


1. Common Appendant, which of com. 
mon Right belongs to arable Land fo Þ 


Beaſts that ſerve for Maintenance of the 


Plough, as Horſes and Oxen to plough the] 


Land, Kine and Sheep to compeſter it; 
and for ſuch Common, there is no Need to 
preſcribe. 


2. Appurtenant, fo- Beaſt not commona-Þ 
ble, as Swine, Goats, Ec. and this can't be 


had without Preſcription. Common Ap- 

endant, becauſe it is of common Right, 
Mall be apportioned by the Commoner's 
Purchaſe of Part of the Land in which 
he hath ſuch Common; but common Ap- 
purtenant ſhall be extinct by the Commo- 
ner's Purchaſe of Part of the Land in which, 
Sc. both Common Appendant and Appur- 
tenant ſhall be apportioned by Alienation 
of Part of the Land to which the Common 
is Appendant or Appurtenant. 


3. Common Pur Cauſe de Vicinage, which 


is but an Excuſe of Treſpaſs, and no Man 
can put his Beaſts into the Land in which 
he has ſuch Common, but they mult eſcape 
thither themſelves, and either of the Par: 
ties that has ſuch neighbouring Grounds 
may encloſe againſt the other. 

4. Common in Greſs, which belongs to 
no Land, and muſt be by Writing or Pre- 
{cription. 

Some Commons are for a certain Num- 
ber of Beaſts, ſome are certain only by 


Conſequence, as Common for ſo many Beaſts 


as 
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Grok as are Levant and Couchant on ſuch a Ma- 
on of nor, c. Others are uncertain, as Common 

| Sans nombre in on and yet in all theſe 
Caſes the Ten't of the Land muſt feed 


f 


1 for there too. 


com- 


the Common Appurtenant to Land is only for 
Feaſts levant and couchant thereon, and if 


Pur- 
1tion 
mon 


hich 
Man 
aich 
cape 
Par- 
1nds 


be that has ſuch Common put in other Beaſts, 
je is a Treſpaſſer. (a) But he that claims (a 2Saund. 


the ſole Paſture of Lana, or Paſture ſor a 


certain Number of Beaſts, may licenſe a 


Stranger to put in his Beaſts, 

Common in one Manor appendant to 
another, is appendant to the Demeſnes, 
ard not to the Services; therefore if any 
of the Tenancies eſcheat, the Lord fhall 
not encreaſe his Common by Reaſon there- 
of, One can't preſcribe to have Commuui- 
am Paſture, or Piſtarie, or Liberam Pif- 
cariam, and exclude the Owner of the Soil, 
for it is againſt the Nature of a Common; 
but one may preſcribe to have ſolam veſtu- 
ram Terre, from ſuch a Day to ſuch a Day, 
and exclude the Owner of the Soil; ( but 
it has been queſtioned whether one can pre- 
tribe to have ſolam Veſturam, cr paſturam 
Terræ at all Times, ſo as holly to exclude 
the Oxwner of the Soil from feeding there, 
but one may Preſcribe to have ſeparalem 
Piſcariam, and exclude the Owner of the 
Soil wholly from fiſhing, for he has ſtill the 
Profit of the Soil and the Water, &c. 

The Diſs'ee of a Manor may preſent to a 
Church appendant before he re-enters into 
the Manor, but he can't uſe Common ap- 

pendant, 


327» 


(5) 1 Vent. 
391. 

1 Sz2und, 
271. 

2 Saund. 
326. 
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cipe brought againſt a Man, he confeſ 


Derelictæ. 
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pendant, becauſe it would be a Prejudice u 
the Ten't of the Land. | 

One may confeſs himſelf to be a Villen 
in a Court of Record, and thereby he be 
comes a Villein in Groſs, As if in a Pre.W 


himſelf to be a Villein to A. he is by this 
his Villein for ever, tho' the Demandani 
reply that he was free at the Time of the 
Writ, and the Jury find that he was ſo. In 
a Nativo habendo, if the Plaintiff offer to 
rove the Villenage by the Defendants 
Kindred, and the Uncles of the Defendant, 
being examined in Court, confeſs them- 
ſelves Villeins to the Demandant, and thi 
be enter'd on Record, they are made Vil. 
leins thereby for ever. But if one come 
into Court extrajudicially, and confeſs him- 
ſelf a Villein to J. S. he is not bound there-M-: - 
by, for the Court has no Authority to tale 
his Confeſſion. 
A Man that is a Villein is called a Vil x 
lein, a Woman is called a Nief; and a Wo- 
man outlawed is ſaid to be waiv'd, for ſhe 
is not ſworn to the Law, as Men are at the 
Age of 12, or more, therefore ſuch are faid 
to be Nlagati, Women, Maiviatæ, id et, 


If a Villein marry a Free-woman, their 
Iſſue is Bond; if a Free- man marry à Niet, 
the Iſſue is free, for Husband and Wife ar: 
one Perſon in Law, but by the Civil Lav 
partus ſequitur Ventrem. A Baſtard cannot 
be a Villein, unleſs he will confeſs himſfelt 
ſuch, quia nullins Filius eſt, for as he call... 
receive no Benefit of his Parents by 1 

Dir It, 


lice u 


Villein 
he be 
Pre. 
Onfels 
y this 
dam 
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pirth, ſo ſhall he have no Prejudice thereby. 


And tho by Force of the ſaid Maxim he 
lasen to be in a better Caſe than the lau- 


u Iſſue, yet the Law will not make an 
Prception from it to the Prejudice of 
yveedom. A Baſtard is not ſuch a Son in 
onfideration whereof an Uſe may be rais d. 
Child born more than nine Months after 

Man's Death can't be reputed his Son. 

A Villein may bring all Sorts of Actions 
gainſt any but his Lord, but he can bring 
o Action againſt his Lord, whether he 
gave an Eſtate of Inheritance in him, or on- 
an Eſtate L. or T. Cc. But if the Lord 
nake a Leaſe of his Villein, he may bring 


n Action againſt the Leſſor during the 


eaſe: And a Villein may bring an Ap- 


cal of the Death of his Anceſtor againſt 
is Lord, and if it be ſound for him, he is 


franchiſed, and by the general Purview of 
he Statutes, which give an Appeal of Rape, 
Nief may have an Appeal of Rape againſt 
der Lord: But a Villein cannot have an 


Ippeal of Robbery againſt his Lord. 


Villein as Executor, ſhall have an 


Action of Debt againit his Lord, and if the 


ord take from him Goods which he has 
Executor, he ſhall have an Action of 
reſpaſs againſt the Lord, and recover Da- 


hages to the Teſtator's Uſe. And he is 
ot infranchiſed by ſuch Action, if the Lord 
nake Proteſtation that he is his Villein : 
ut if he do not, the Villein becomes free, 
| 0 the Matter be found for the Lord, and 
ainſt the Villein : But a Proteſtation ſaves 


him 


185 


123. 


136 Of Villenage. 


him that takes it from being concluded by 
his Plea, if the Iſſue be Gund for him, 
1 of (a) and ſo it ſhall, as it ſeems, tho' it |, 
W, 353+ found againſt him, if he could not pled 
the Matter which he takes by Proteſlatiq, 
as where one enters into Warranty and 

takes by Proteſtation the Value of the 
Co. L. 126. Land, this ſhall ſerve him as to the Value 
a. albeit the Plea be found againſt him. 
7 Every Tryal ſhall be from the Neigh 
bourhood of 4 Town, Pariſh, Hamlet 

Manor, Caſtle or Place known out of 
Town, Sc. as ſome Foreſts and ſuch-likeW; 
within the Record, within which the Iſſu 
is alledged, which is moſt certain and neu 
eſt thereto; as if a Fact be alledged, i 
K.'s Street, in parochia Mar. in civitait 
Weſtmon. the Viſne ſhall come from A 
Street, for being generally alledg'd, it ſhi 
be eſteem'd a / but if the Words hat 
been in quidam plated vocara K. Street, & 
it ſhould have come from the Pariſh, fot 

no Viſne can come from a Street, Tho 
Pariſh may contain divers Towns, yet being 
generally alledged, it ſhall be intended t 

contain no more than one, unleſs the P: 
ſhew the Contrary. If a Treſpaſs be d 
ledged in D. & null tiel Ville be pleaded 
the Jury ſhall come 4e corpore Com:tatu' 
for to award the Venire to D.<vould be to pn 
{ judge the Queſtion, If it be alledged in 4 
[ h and S. & null tiel Ville de D. be pleaded, 
mn ſhall come from S. If a Manor be « 
| ledg'd in a Town, the Viſne ſhall be fron 

[ the Town, 


Dore 
1 


126. 
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In an Action againſt two, one pleads ti 
the Writ, and the other to the Action, the 
Plea to the Writ ſhall be tried firſt, for if 
be found, it abates the whole Writ. In 
Treſpaſs, one pleads Not guilty, and the 
other a Releaſe, the Plea of Releaſe ſhal 
be try'd firſt, for if it be found true, theo 
ther Defendant ſhall take Advantage of it, 
But in real Actions one ſhall have no Be 
nefit of the other's Plea; therefore, tho 
the Plea of one go te the Whole, yet both 
ſhall be tried, for each Party may loſe his 
Part by this Miſ-plea. If there be an Iſſue 
for Part, and Demurrer for Part, the Court 
may direct the Trial of the Iſſue, or judge 
the Deraurrer firſt, at their Pleaſure. 

An Iflue is a fingle, certain, and mate: 
rial Point, iffuing out of the Allegations offÞ 
both Parties. 

Being taken generally, it refers to thei 
Count, not to the Writ; as in Account, the 
Writ charges the Defendant generally, to 
be Receiver to the. Plaintiff the Count 
charges him eſpecially, as Receiver by the 
Hands of 7. he pleads that he was not Re. 
ceiver modo & forma, this refers to the 
Count, ſo that he ſhall only be charged 
with the Receipt, by the Hands of 7. 

An Iflue ſhall not be joined on a Negs 
tive Pregnant, as 7e dona per le fait, whi 
implies a Gift by ſome other Conveyance; 

ſo that the Court muſt be in doubt, awhetherW{clv 
the Party ought to have Fudgmeut, thi dud 
the Iſſue be found for him. Whe 


AnWanc 
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An Iſſue join'd on an abſque hoc, c. 
pught to have an Affirmative after it, 7. e. 
be that traverſes the other's Plea, ought not 
o conclude, hoc petit quod inquiratur per 
patriam, if he be Plaintiff, or de hoc 

it ſe ſuper Patriam, if he be Defendant ; 
ecailſe, perhaps the other Party may de- 
+ Nur, but ſuch Concluſion ought to be made 
by him that pleaded the Matter travers'd, 
pon his re-affirming of 1t. 

An Iflue regularly ought to conſiſt of an 
\firmative and a Negative; and two Af- 
firmatives ſhall not make an Iflue, except 
in ſpecial Caſes, as (a) where the Leſen 
laut pleads that the Plaintiff was born 11 
trance; and he replies that he was born in 
uch a Place in England; this is a good 
ſue, for if he ſhould traverſe the Birth 
in France, it could not be try'd. Sometimes 


189 


Dy. 353. 
pl. 29. 


(a) Co. 
Litt. 261. 


 theſſſſen Iſſue is good, tho' the Affirmative and 
„the Negative be not in preciſe Words, as if in 
v, tofffen Action of Debt for Rent by Leſſor Y. 
ount che Defendant plead that the Plaintiff had 
y the ſoothing in the Land at the Time of the 


eaſe, and he reply, that he was ſeiſed in 
Fee, For the direct Traverſe of the Plea, 
wiz. That he had ſomething in the Land 
would uot decide the Queſtion, for he might 
eue an Iutereſt as Leſſee M. and yer not be 
able to make a Leaſe J. 

Some negative Pleas are Iſſues of them- 


ler elves, and he that pleads them, may con- 
thi dude, S hoc petit quod inguiratur, c. as 
where the Demandant counterpleads a 
Voucher, that neither the Vouchee nor his 

An Anceſtors had any thing in the Land, he 
4 ſhall 


Cro. Jac. 


312. 
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ſhall conclude & hoe petit, E9c. or when ? 


one pleads in Avoidance of a Fine, gan 
partes finis nihil habuerunt, he may male bee 
the like Concluſion, for either of theſ 
Pleas being found for him that pleads them, 
evill make an End of the Matter ; and the 
Airmatives directly contrary to theſe Þlens 
viz. that he and his Anceſtors had ſome. Na. 
thing in the Land in the firſt Caſe, or nic 
quod partes finis aliquid habuerunt 2 thema 
Second, are not only uncertain, but imma. lon 
terial, for if either he or any of his An. N 
ceſtors were ſeiſed in the firſt Caſe, or ¶ Nef. 
either of the Parties to the Fine were ſciſi I Ii 
in the ſecond, it is ſufficient: So if the Cle 
Ten't ina Writ of Dower pleads aunque 
ſeiſiegue Dower, he ſhall conclude, & ee 
hoc ponit ſe ſuper Patriam, &c. 1 
Iflue ſhall not be taken whether a Wo for 
man be with Child by her late Husband, de 
for Filiatio non poteſt probari. a 
The Lord can't maim his Villein (i. e. NR 
diſable any Member of his Body, ſo as to an 
make it unfit for Fighting, which can be T 
exprefled ” no other Word but Mayhem th 
vit,) becauſe the Life and Members of e K 
very Subject are under K. s Protection, that I v. 
they may ſerve him and their Country: And mn 
it is fincable for a Man to maim himſelf, W 1 
If the Lord maim his Villein, the Villein I ©: 
| can't have an Appeal of Maim againſt him, iſ 
| for in ſuch Action he can only recover Da- fu 
mages, which the Lord may take from 
him again, but the Lord ſhall be indicted 
for it, and grievouſly fin'd and ranſom'd. I Y 


| a 
| 4 Fine 

| 

| 


DO 
=D 
=> 
SK. 


nques 
C 4. 


1 Wo 
band, 


(1, e. 
as to 
an be 
222 
of e⸗ 
that 
And 
mſelf, 
illein 
bim, 
r Da- 
from 
licted 
'd. 


Fine 


ſame pecuniary Puniſhment, call 
| 3 
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Fine and Ranſom do both fignify the 
a Fine, 
it makes an End for the Offence 
vith K. a Ranſom, becauſe it redeems 


from Impriſonment, for regularly he that is 
fined, is impriſon'd till it be paid. Ancient- 
ly he that was guilty of Maim, loſt the 


ime Member, therefore the Writ was Felo- 


nice Mayhemavit, and tho' at this Day Da- 
mages only are recovered, yet the Word Fe- 
nice is retain d. By 22 Ca. 2. 1. Slitting the 
Noſe, or cutting off Noſe, or Lip, or cutting 
off, or diſabling any Limb, or Member, with 
Intent to maim, or disfigure, is Felony without 
Clergy. 


An Amercement, in Latin call'd Miſeri- 


cordia, differs from a Fine, in that a Capia- 


tur ſhall not be awarded for it, as it ſhall 
for a Fine, and it ought to be aſſeſs'd mo- 
derately, and affeer d by ones Equals, or elſe 
a Writ 4e moderata Miſericordia lies. The 
Reaſon _ the Ten't or Defendant is 
amerc'd, is for his Delay in not rendring the 
Thing demanded at the Day, according to 
the Command of the Writ; and therefore if 
K. before Judgment pardon the Delay, 
which is the original Cauſe of the Amerce- 
ment, he diſcharges it, tho' he be not fully 
intitl'd to it before Judgment. If an Infant 
hanging the Plea come to full Age, he ſhall 
not be amerc'd, but for his Delay after his 
full Age. 

And if the Plaintiff be nonſtit, or Judg- 
ment be given againſt him, he ſhall be 
amerc'd pro falſo Clamore; ſo ſhall he be 
am-rc'd, where the Writ abates by his 2 
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Act, but not when it abates by the Act 
God. Thoſe that find no Pledges, ſhall not 
be amerc'd as K. Q. &c. | 

There are fix Sorts of Perſons diſabled ul 
bring any Action, and if they do bring one 
Judgment may be demanded if they ſhall h 
anſwered. — 

1. A Villein is diſabled to bring an Act 
on againſt his Lord. 

He that pleads in Diſability, ſhall but d 
fend the Wrong and the Force, and ſhey 
how the Plaintiff is diſabled, and demand 
Judgment if he ſhall be anſwered. But 
one can neither plead in Diſability, or u 
the Juriſdiction, unleſs he make himſeſſſ bi 

14 Party by this part of the Defence. Sed LM & 
11 For (a) the Defendant in Ejeciment mare 


4 
0 


ev. . 
| (4) k * Plead that the Land is ancient Demeſue Mar 
1 either with or without making any Defence 
1 971556 and ſo (b) it ſeems that a Man may pleats 


other Pleas in Abateinent without makin 

any Defence; but the ſureſt Way is to plead 

venit & defendit vim & injuriam, thou 

adding any more; but after full'Defence, 

(which is thus, Jdefendir vim & injuriun 

guando, Sc. & aamnma, & gquicquid quai th. 

(e 1 Lut. 2: "Le defendere debet, or (c) thus, defendi H 

a vim & injuriam quando, &c.) one cannoi Ce 

lead in Dijability, nor to the juriſdicti D: 

[| t is ſo neceſſary for the Defendant to niakeWde 

lawful Defence, that tho' he plead a god 

Par without it, Judgment {hall go again Co 

him. If the Lord plead, that the Plaintiff Ex 

1 his Villein, and it be found that he is free, Wpe: 

and the Lord bring Error, this does not i 

franchiſe the Villein, nor needs the 3 Pu 
make 
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& off make Proteſtation, while the Record is in 


Ano Force. 
Tone at Law could ſue, or defend by 


led ui Attorney, without Writ or Warrant ſo to 
goneM do; but by one call'd Reſponſalrs he might in 
all boil Caſe of Extremity, ſhew the Cauſe of his 
7 Abſence, and certify on what Tryal he 


Ace would put himſelf. And one may have an 
Efloin, or a Protection cait for him by a 

ut de Stranger. 

ſhelf 2. He that is outlaw'd, (as wy one may 

mani be that is paſt the Age of 12, or has abjur d 

Zu the Realm, is diſabled to ſue an Action in 


or to 
imſel 
Fea 2, 
fu 
NMoſut, 


but he may ſue in autre Droit as Executor, 
Sc. and he may bring a Writ of Error to 


an attaint by 23 H. 8. z. 


his own Right during the Outlawry, Sc. 


reverſe an Outlewry, he may likewiſe bring 


efente 


plead 


Nalin 
0 pleas 


vit hon 


efence, 
12171418 
1 qudd 
efendit 
Cannot 
Jiction. 
0 make 
a good 
again 
intiffl 
iS free, 
not in- 
e Lord 

make 


One that is outlaw'd in the County Pa- 


latine of Lancaſter is diſabled to ſue at Weſt- 


minſter, But one outlawed in Cheſter or 


Durham is not, for the former is a County 
Palatine by Parliament, the latter by Pre- 


tription only. 

When Outlawry is pleaded in Diſability, 
the Record muſt be ſhew'd forth preſently, 
ub pede Sigilli, unleſs it be in the ſame 
Court, but when it is pleaded in Bar, a 
Day ſhall be given to bring it in, if it be 
denied. 

Judgment given by the Coroners in the 
County, dues not diſable a Man, till the 
Exigent be return d, and the Outlawry ap- 
pear of Record. 

Not only an Appearance in Deed, but a 
Purchaſe of a Superſedeas out of the Court 

where 


| Vent. 155. 
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where the Record is, which is an Appear- 
ance of Record, avoids an Outlawry, whe- 
ther it be delivered to the Sheriff before the 
guinto exattus, or after. 

(af Outlawry be pleaded in Diſability, 
and the Plaintiff demand a Day to anfexer it, 
and before the Lay purchaſe a Pardon, he is 
reſtored by the Pardon. 

Where the Ground of the Action is for- 
feited by Outlawry, it may be pleaded in 
Bar; as in Debt, Netinue, Ec. but where 


the Ground of the Action is uncertain, and 


not forfeited by Outlawry, it can be plead- 
ed in Diſability only. | 
Proceſs of Outlawry lies in all Actions 


quare Vit Armis, by Common Law, and 


by Statute, in Debt, Detinue, Account, 
Covenant, Annuity, Caſe, Ec. 

Formerly any one might execute an Out- 
law, now the Sheriff only, tho' he be out- 
lawed for Felony. 

3. An Alien is diſabled to bring any 
Action, and if he do, the 'Ten't or Defen- 
dant may plead that he was born in ſuch a 
Country, out of K.'s Ligeance, and demand 
Judgment, E9c. But it is not enough to ſay, 
that he was born out of the Realm, for one 
may be born out of the Realm, as in I. 
land, Ferſey, Ec. and yet within K.'s Li 
geance. And the Child of a Merchant, it 
ving beyond Sea, is 4 natural Sullject, tha he 
be born beyond Sen. 

Denizen, either ſignifies a natural born 
Subje&, or one privileg'd by K.'s Letters 
Patents; theſe may be either general, grant: 


Ing 9194 elle in omnibus haleatur, Tepmerir, 
tr aCtecur 


bear- 
whe- 
e the 


ility, 
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rraftetur, & gubernetur, tanquam ligeus 
noſter, Ec. or they may be particular, en- 
abling one to ſue only. 

Ligeance is the faithful Obedience of a 
Liege Man, or Subject, to his Liege Lord 
or Sovereign. And Ligens is ever taken for 
a natural born Subject. 

Ligeance is either perpetual or temporary; 
the firſt is either by Birth, 9272 nemo ejuu- 
rare poteſt, nec Patriam exuere, or by Grant 
of Naturalization, or Denization. 'The 
ſecond is either local, which laſts as long 
as an Alien lives under X.'s Protection, 
and makes him indiQable of High Treaſon, 
quod contra ligeantie fue debitum, EC. or li- 
mited, as when one is made a Denizen on 
Condition, or for Life, or in Tail Male, or 
ſtecial Tail, &c. 

An Alien being a Prior may ſue in Right 
of his Houſe, and he may (a) ſire as Admint- 
ftrator, &c. And an Alien, whoſe X. is in 
Leagu2 with ours, may bring perſonal Acti- 
ons in his own Right, tho he can bring no 
real Action 3 but an Alien Enemy can bring 
neither 2 real nor perſonal Action, and if he 
do, the Ten't or Nefendant may either plead 
in Diſabil'ty, or conclude to the A Ricn. 

4. Perſons attainted by Judgment againſt 
them on a Writ of Premunire, are diſabled 
to bring any Action, for by ſuch Judgment 
they are out of K.'s Protection, forfeit all 
their Lands in Fee-Simple, and Goods, and 
ire ſubject to Impriſonment for Lite, and, 
in former Nays, they might have been Kil- 
len by any One, as being Fnewics to 1. 
A lo every ore attainted of Treaſon, er Fe- 

I 2 lony 
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lony, is diſabled to ſue any Action, for he 


is dead in Law. 
There is a general Protection of K. which 
extends to all his Subjects, Denizens, and 
Aliens within the Realm, and is loſt by Þ 
Judgment in Præmunire; and there is apar. Þ 
ticular Protection by Writ, of which there! 
are two Kinds. ; 
The firſt is for the Safety of one's Perſon, 
and Poſſeſſions, from unlawful Violence, 
which is called a Protection cum clar'ſulg ng. 
lumus, from the Word Nolumns in the 
Writ, by which ſuch Protection is granted; 
and this is no more than the Law impliesin Þ 
K.'s general Protection, and all Writs for 
ſuch Protection, are of Grace, ſaving ore, 
which a ſpiritual Perſon may, of Right, 
ſue forth for himſelf, and his Farmers, * | 
their Goods be not taken againſt their Wil, 
by K.'s Miniſters, c. 
The Second is for the ſtaying of Suits 
and is call'd a Protection cn clanſula vcli- 
auus, from theſe Words in the Writs by 
which it is granted, volumus quod interin 
fit quietus de omnibus placitis & querelis, 
Of theſe Protections for the Staying dt 
| Suits, there are four Sorts. 1. Quia Profetts 
; FUS. 2. Quia Moraturus, (vis. for one that 
| 


is to go, or ſtay, beyand Sea, on X.'s But: 
nels.) 3. Quia indebitatus nobis exiſii 
4. Quia impriſonatus ultra mare, for one 
tent Into K.'s Service, beyond Sca, who 
impriſoned there. 

As to the Protections Proſecturæ, & Ms 
raturæ, theſe nine Things are to be ob 
| terved, | 
WI | | 1. The 
| 


OO VE OS r 
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for he 


1. The Cauſe for which they are granted, 

muſt be ſet forth in the Writ, that it may 

which! appear to the Court that they are granted 
1s, and for the publick Good, and the Service of 


loft by the Kingdom, either in War, or in Nego- 

tiations of Peace, Ec. | 
2. They may be granted to Men withi 

Age, and to Women in three Caſes, 9h 


SA par- 
there 


Perſon Þ lcriæ, ſeu obſtetrix, ſeu nutrix; but not to a 

olence, Corporation Aggregate, becauſe it is invi- 

ſula no. fible. A Protection 22 to the Hul- Vid pra, 
in the band, ſhall ſerve for the Wife. 109, 
ranted; ] Regularly a Protection can be eaſt only 


pliesin ſor the Ten't or Defendant, but not for the 


its for Þ Plaintiff or Nemandant, or one that is an 
ng one, Actor in nature of a Plaintiff, as an Avow- 
Right, N ant, or the Garniſhee after Appearance, Cc. 
rs, . But it may be eaſt for a Vouchee, Ten't by 


ir Will, Receipt, or Aid Prayer, when the Deman- 
dant has granted the Voucher, 9c, where- 
F Suirs MM by they are made privy; It may alſo be 
la dell caſt for the Garniſhee, at the Day of the 
rits hy Return of the Sere Facias againſt him. But 
interin it cannot be caſt fur an Officer of K.'s Re- 
Icli, I ceipt, or of a Court of Record whoſe At- 
ring a tendance is neceſſary. | 
root . A Protection caſt by one Defendant, puts 
Ine that the Plea without Day for all, except in Keef. 
s Buß- paſs, and Actions in the Nature of Tref- 
exiſtu paß, where each may anſwer without the 
for oel ether; and in Treſpaſs Protection for one 
who i ſerves for all, if they join in Plea, or if 
they plead ſeveral Pleas, and one Venire is 
\ £9 14 arded againſt all, 
be ob 3: By 13 R. 2. 16. Proteftioprefefture is 
not to he purchas'd hanging the Plea, ex- 
791) ns K 3 cept 
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cept for a Voyage Royal, but Pyorecta Þ 
Moraturæ may. | 
A Protection can't be allow'd, but when! 
the Party has a Day in Court, therefore it 
can't be caſt againſt any Writ of Execution, 
except a Scire Facias. 

A Protection caſt at Nx prius ſhall fave a 
Default, tho' it be repeal'd before the Day 
in Bank, becauſe it was once well caſt; but 
if it be afterwards difallow'd for Variance, 
the Default is not ſav'd. 

If a Man have a Protection, and not- 


withſtanding plead a Plea, yet at another 


Day of Continuance it may be caſt. 
Neither of theſe Protections ſhall endure 


more than a Year and a Day after the Teſte, 


131. 


dium. Nor in Dower une nihil habet, be- 


if they are teſted 7 Jan. and allow d Fro uno 


Anno, the Re- ſummons ſhall be 8 Jan. the 
next Year, yet that is the laſt Day of the Year. 

4. These Protections muſt be to ſome 
Place out of the Realm, as Scotland or Ire- 


land, Sc. Protectio 2 moratur fupra al- 


tum mare is not goo 

5. Neither of theſe Protections are al. 
low'd in Actions that touch the Crown, 
as Appeals of Felony or Mayhem; nor 
where the K. is fole Party, nor where he 
and a Subject are Parties, nor in Quare in. 
edit, nor Aſſiſe of Darrein Preſentment, 


for the Danger of a Lapſe ; nor in 2 non 


aamiſit, becauſe it is grounded on the Qua- 


re Impedit; nor in Aſſiſe of Novel Diſſeiſi, 


nor in Certificate of Aſſiſe, becauſe it 1s 
grounded on Aſſiſe of Novel Diſſeiſin, 
which anciently was called Faſtinum Reime. 


cauſe 


tet ig 


I when 
re fore it 
ecution, 


tment, 
re non 
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An Infant was vouch'd, a Protection was 
caſt for him at the Pluries venire facias ad 
haleudum viſim, and diſallow'd, for his 
Age mult be judg'd by the Inſpection of the 
Court, aud rhe End of ſuch Preceſs is only to 
view him for that Purpo,e, aud his bare Ab- 
fearence is ſufficient ro give the Court St ts- 
faftion, An Infant brought a Writ of Error on 
a Fine, and ſued a Scire Facias againſt the 
Conuſce, for whom a Protection was caſt, 
and the Court examined, and recorded the 
Plaintiff's Age, and then allow'd the Pro- 
tection, and the Nonage being recorded, 
the Heir of the Infant may reverſe the Fine, 
but if the Plaintiff had died before his Age 
had been inſpe&cd, the Fine could never 
hare been revers'd. 


By 23 I. 8. 3. Protections are ouſted, in 


Attaint, and by 1 R. 2. 8. In Actions for 
Victuals bought for the Service ment ion'd 
in the Protection, and in Pleas of Tre ſpaſt, 
ec. done ſince the Date of the Proe. 
And by the late Statutes, they are generaly 
expreliy ouſted, in perſonal Actions giver 
by the ſame Starules, 

If a Writ of Deceit be brought againſt 
one for caſting a Protection cn an undue 
durmiſe, the ſame Protection may be caſt 
again, fc 2! gi a gencral Freedcin from all 
Hits, will the Time be elapſed. 

6. They muſt be under the great Seal, 
and generally directed. 

7. Any Court (whether it be of Record, 
cr not,) wherein they are caſt, may allow 
or diſallow of them. | 

K 4 8, An 


cauſe the Demandant has nothing tolive upon. 
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8. An Infant, Feme Covert, or Monk, 


may caſt a Protection, ſo may the Party 


himſelf, but if he caſt it himſelf, he ought 


to ſhew Cauſe why he ought to take Ad- 


vantage of it, but a Stranger needs not ſhew 
any Cauſe, | 


9. They may be avoided three Ways. | 
1. On the Caſting of them before they are 


allow'd. 2. They may be diſallow'd after- 


wards for Variance betwixt them and the 


Record]; or becauſe they lie not in the Acti- 


on, or for that the Party has no Day to 
caſt them in. 3. If the Party go not to the 
S:rvicefor which they are granted, they may 
be repeal'd by Innoteſcimus; but, being Re- 


cords, they can't be avoided by Averment. 


The 3d Protection, cum Clauiſuld volumn, 
is for the King's Debtor; but now by 25 E. 
3. 19. a Creditor may have Judgment 
againſt the King's Debtor; but he ſhall not 
have Execution unleſs he will take upon 
him to pay the King, and then he ſhall 
have Execution for the King's Debt as well 
as his own. | 


The fourth Protection, cum Clauſula volu- 


mus is quia Impriſomatus, &c. Neither this, 
nor the Prote&ion laſt mentioned, have any 
certain Time limited in them. | 

5. He that is profeſs'd of Religion in any 
part of England is diſabled to w_ any 
Action; but one profeſs'd in —_—_ arts, 


On Can- 


not be tryed by the Ordinary's Certificate, 
which is the only Tryal allow'd of by Law 
in this Caſe, 


A Man is ſaid to enter into Religion 
| 18 
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his firſt coming, and living under Obe- 


dience to the Rules of ſome Order, but he via. ſupra, 
is not profeſs'd till he has taken the Vow: 


A Man profeſs'd, is dead in Law, and 


his Heirs, Exccutors, and Adminiſtrators, 


repreſent him as if he were dead in Deed. 
His Heir ſhall be bound by Warranty made 
by him, and ſhall have a Writ cf Mortan- 
cstor, (and the Writ ſhall ſay, // D. Pater, 


Sc. die quo habitum Religionts aſſumpſit, in & R. 
quo habitu Prefeſſus ſuit, Ec.) and if he be 196. 2. 


within Age, he ſhall be in Ward, as to 
Lands holden by Kt. 's Service. It one owe 
Money to the Abbot of Z. and after be- 
come Abbot of D. he may ſue his own Exe- 


cutors. 


But if Ten't T. diſcontinue, and' enter 


into Religion, his Iſſue ſhall not have a 
Fermedond till his natural Death, for no 


Man by his own Act fhall derogate from 


his own Grant. And if the Husband be 


Appel his Wife ſhall not be endow'd-till 
is natural Death; and 1t-ſhe alien Land 


which ſhe has in her own Right, and ke 


be afterwards deraign'd, he ſhall avoid rhe 
Alienation; for the Wite ſhall have no Be- 


nefit by his entring into Reitgion, becauſe 
without her Conſent, he would not have 


dane it; but ſome have ſaid, that either 
Husband, or Wife, ante Carnalem Copritin, 
may enter into Religion without the other's 


\ Conſent, but after, they cannot without 
mutual Conſent. It a Diſs'or enter into 


Religion, and become profeſs' d, yet the 
Diſsee may enter, notwichſtanding the 


Land deſcends.to the Heir of the. Dis, 


K L t E 
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for no one, by his own Act, ſhall prejudie ie 
a Stranger's Right, " 2 
The Head of a religious Houſe, tho hel 
be profeſs'd, may purchaſe, fue, and be ſued I 
for any Thing touching the Houſe. 1 
If one profeſs d be Executor, Biſhop, or 
Parſon, he may ſue in autre Droit. If he be tl 
K. 's Farmer, he may have an Action touch. & 
ing the Farm. If a Monk be beaten or im.] 5: 
priſon'd, he and the Abbot may join in n I 
Action, and the Writ may either conclude 
ad dammum ipſius Prioris, or ipſorum. In they ne 
. fame manner if he be falſly and maliciouſly 0¹ 
indicted of Felony, they ſhall join in af 
Writ of Conſpiracy. no 
A Wife is difabled to fue, or be ſued 49g 
without her Husband, notwithſtanding the 
Husband be baniſh'd for a Time, which to 
ſome call a Relegation; but the Wife of one the 
133. that has abjur'd the Realm, or of one per- ex) 
petually baniſh'd, by Parliament, may ſue, Le 
or be ſued, as 8 Feme Sole, and ſhall recover Nc 
her Lands alien'd by her Husband. Note,] he 
That one can't be abſolutely-baniſh'd, ſou be 
peracre Patriam, by any but by Parliamen e 
K.'s Wife is an exempt Perſon from him, ene 
| _ may purchaſe, ſue, or be fued, without 
him 


F 


= 


She can't be amerc'd, and therefore ſhall 

find no Pledges. | 
{a) Q. She ſhall not be (a) barr'd by Plegarty Prot 
2 lat. 361. pleaded againſt her in a Quare Ini pedit. N wel 
She is not within 1 H. 4. 6. which enatts, 
That in all Petitions to K. for Grants of Land Pac 
&c. Menticu iiſtibe made f the Value there-Þ 
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Judice of, and of a hat farmer grants the DPetlitic- 


ners have had. 
10 bel Her Bailif, in an Action concerning the 


2 ſued | Hundred, ſhall ſay, 112 coutemptiuin Domini 


Regis £9 Regine. 
p. or She pays no Toll, nor is ſhe bound by 
he be the Statute of quia Emptores to diſtrein pro 
ouch. Rata; nor is ſhe within the Statute of Marl- 
Yr im-: bride, cap. 4. which prohibits the Driving a 
in en Diſtreſs into another County. 
cludeÞ} It is Trea on to compaſs her Death, and 


In the) none can marry the Queen Dowager with- 


ouſly out K.'s Licence. 
in af} But K.'s Wife ſhall be ſued by a Præciſe, 
not Petition, and a Protection ſhall be allow'd: 
ſued, againſt her, but not againſt &. | 
g the 6. A Perſon excommunicate is diſabled 
which] to ſue any Action, and if he do bring any, 
f one the Tenꝭt or Defendant may plead that he is 
; per-[4<xcommunicated, and ſhew the Biſhop's 
7 ſue, | Letter, under his Seal, witneſſing the Ex- 
corer communication, and demand Judgment if 
Note, he ſhall be anſwered. But a Man ſhall not 
be diſabled by Excommunication pu 
1all 


, fouÞ 
Jnounc'd by any foreign Biſhop; nur 


mem 
him, None excommunicate by an Fugliſß Biſhop, 
thout be diſabled ro bring an Action. againſt e 


pame Biſhop. 
ſhall} There isthegreater, and the lefler. Excom+ 
| unication; tne greater excludes a Man 
from the Communian of the Faithful, as 
„ well as of the Sacraments: 'Fhe lefler ex- 
1afh, factudes a Man from the Communion of the. 
And, Sacraments only: But cither of them ggita- 
ere. bes the Party. 


A Corporation Aggregate cau't be diſa-- 
if} 4 Carp i 


3 
85 
3 
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1 bled by Excommunication of the Members, Þ 
| for the Body Politick, which 75 the Plaintiff, Þ 


| reſts only in Conſideration of Law, andcantle 

exc mmunicate, and can only 7 56 by A 

| 18 excom- 
municate, he is diſabled to ſue either inhis #. 

1 own Right, or another's, as Executor, Par: | 
| 


torney. But. where the Plaintiff i 


ſon, £5c. for they which converſe with one! 
excommunicated, are excommunicated alfo, | 
Anciently an Official might certify an Þ 
| Excommunication, but now none can cer-Þ 
| tify it but the Biſhop himſelf, (unleſs he be! 
1 beyond Sea,) or one that has ordinary Ju-Þ | 
N riſdiction, and is immediate Officer to the 
King's Courts, as Arch-deacon of Richmond, F 
or Dean and Chapter in Time of Vacation |} | 
A Biſhop's Certificate under his Seal te. 
mains good after his Death; but a Certif- 
cate by a Biſhop, that another Biſhop has 
certified him that the Party is excommuni- 
cate, is not good. 
| None but the King's Courts of Record, 
2s King's Bench, Common Pleas, Juſtices 
of Gaol Delivery, and the like, can write 
to the Biſhop to certify any Eccleſiaſtici 
Matter. But no inferior Court, as of Lon 
don, or any other Corporation, can do 1} 
but the Plea muſt be removed into tit 
Common Pleas, and that Court ſhall writ 
to the Biſhop, and remand the Plea. Fo 
| this Cauſe, . fhall not be grantec 
[| ina _ Impedit: Anda quare Impeait 
| a Church in Wales did lie in the Count 
| C Ca. dext adjoining, becauſe the Lord ſhips Mar 
— chers could not write to the Biſhop. Bn 
Vaog 411. K's Fuſticiar in Wales bad poser to ꝛrrite 
0 
; 


— 
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lo. 
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Of Pillenage. 
nbers, Þ de Biſhop, therefore a quare Impedit for 


rintiff, Churches in the ancient Shires, hich were 
an le within his Furiſdiftion, did always lie in 
y Ar Wales. | 
xcom- If the Excommunication pleaded can't be 
In his denied, the Writ ſhall not abate, but Judg- 
„ Par: ment ſhall be that the Ten't or Defendant 
> ſhall go quit without Day, and when the 
I alfo, | Plaintiff is abſolv'd, he ſhall have a Re- 
fy an | ſummons, or Re-attachment, and bring the 
n cet. Defendant into Court again; (ſo ſhall he 
he be Þ alſo where the Plea is put without Day for 
ry. Ju other Cauſes, as Non venue of the Juſtices, 
o the] Protection, Efloin 4e Service le Roy, Sc.) 
ond, But in all the other five Caſes where Diſabi- 
ation. lity is pleaded, the Writ fhall abate, if the 
al te- Matter pleaded can't be gainſaid. 
ertifi Dies in Law is the Day of Appearance of 
p has the Parties, or the Continuance of the 
muni-Þ Plea, 


for which ſee the encient Statutes. 

In all Summons on the Original, the Par- 
ty muſt be ſummon'd 15 Days before the 
Day of the Return of the Original, and the 
Statute of Articuli ſuper Cartas, ca.15. which 
requires that in all Summons, and Attach- 
ments, in Plea of Land, there ſhall be con- 
tain'd the Term of 15 Days, was in Affir- 
mance of the Common Law. 

If the Original be return'd Tarde, (i. e. 
deliver to the Sheriff ſo late that he had 
10 Time to ſerve it,) in which Caſe an Ali- 
as Summoneas goes forth, there muſt be nine 
Return-Days incluſively between the Teſte 
and Return thereof, as there muſt be a0 
other 


In real Actions there are dies Communes, 


Vid. ſupra. 
191. 
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other judicial Proceſs in real Actions. But 
if one demand Conuſance of Pleas to be 


holden within his Mannor, Proceſs ſhall be | 


awarded there from 3 Weeks to 3 Weeks. 


' K.'s Bench may proceed, de dic iu diem, 


When the Offence is committed in the 
County where they Sit, but when it is re- 
mov'd by Certiorari, there mult be 15 Days 


zr 
<Q % 2: @& wo. 


between every Proceſs, and the Return 


thereof. 


2. There is Dies Speolalis, as in an Aſſiſe, | 
in either Bench, there need not be « 5 Days 


after ithe Attachment, before che Appear- 
ance ; but before Juttices aſſign'd, there 
muſt; and generally in Aſſiſes the Juſtices 
may give any ſpecial Day, out of Term as 
well as in Term. And in Aſſiſe, if the 
Parties be adjourn'd to a common Day, as 
Quinde nam Paſc b. Ec. they are not demand- 


able till the fourth Day after, but when 
they are adjourn'd to a certain Day of the F 


Week, as Monday, Tueſaay, Ec. they are 

demandable on that very Day. t 
Upon an Imparlance, or after Demurrer, 

the Court may give any ſpecial Day, ſo it 


be in Term. In a S$cre Facias on a Fine, or 


Recovery in a real Action, becauſe they are 
Writs of Execution, and in all judicial 


Writs, Proceſs againſt an Infant to judge of F 


his Age, Proceſs when the Husband prays 
in Aid of his Wife, or Pore at the Defen- 
dant's Suit, there need not be 15 Days. 


9 Fo MH ud Wa, 


a 


£ 
2 
ö 
4 
. 
2 


g 


h 


c 
E 


3. There is Dios Gratiæ, which is regular. 


ly granted by the Court, at the Prayer of 
the Plaintiff, or Demandant, but never at 


the Prayer of the Ten't, or Defendant z but 


5 this 


2 
tl 
Ic 


ö 


to be 
all be 
ks. 

diem, 


the 


is re- 


Days 


Mike, 
Days 
car- 
Now 
tices 
m as 
the 
„ 4s 
and- 
hen 
the 
are 


rrer, 
ſo it 
2, Or 
cial 
e © 


ken- 
r of 


r at 
ut 


this ſhall never be granted where K. is par- 
en” 


— IE 


to that, the Jud 
turn 
ſubject to great Loſs, as of Iſſues, or his 
| Freehold, or to corporal Pain, as Impriſon- 
ment, he may appear on the Day which he 
bas by the Roll, o which rheIWritwas award- 
ea, tho' the Sheriff return not the Writ. 


* of the Inq 
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by Aid Preyer, or when a Peer is Ten't 
or Defendant, Sometimes the Day that is 
quarto Die poſt, is call'd Dies Gratiæ, for no 
Default is recorded till that is paſt, except 
in a Writ of Right; but in all Caſes the 
very Day of Return is the Day in Law, and 
ent has Relation. 

Where a Man by not appearing will be 


The Day of Niff Prius, and the Day in 


Bank, are eſteem'd in Law as one Day, for 
ſome Purpoſes; e. g. N 


the Defendant make 
Default at Niſi Prius, and an inſufficient 


Protection be caſt for him, by Reaſon where- 
weſt is not taken, and at the Day Vid. ſupra, 
in Bank the Protection be difallow'd, the Big ta. 
2 ſpall be there taken for Default, queſt, 23. 
whether the T:efendant appear at the Day 

in Bank, or not, but without ſome ſnoh 
ſpecial Reaſon, the Law looks on them to be 
1 diſtinft Days, as they really are. 

are 
dici, all Days in Termare Dies Furidici, but 
no Days out of Term, (except it be in Aſſi- 
rays F 
cation, All-Saints, All Souls, and St. Fohz 
I Baptiſt's-Day, are Dies non Juridici. 

lar- 


There are Dies Juridici, & Dies non Juri. 
zes.) All Sundays, Aſcenſion- Day, Purifi- 


he natural Day contains the Space of 


24 Hours, from 1: at Night, or 12 the next; 
therefore in Indictments of Burglary the 
ut Þ* Offence is faid to be committed in Nocte 
tuis Þ 


eiue in 


| 
| 
| 
| 
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(a) Vid. 21 
H. 3. Sta 
deann 


Sextili. 


he may have an Action againſt the Hu 


Bit. Day encreaſing, and the Day next prece 


ble by Divorce, which if it were not half hit 
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ejuſdem Diei. 91 Days make a Quarter of, 
Year by legal Computation, and 182 Day 
make half a Year, bor the Law reckons ng ? 
the odd Hours. (4) In the Leap-Year th 


dent, ſhell be reckoned but as one. Regy. ö 
larly 28 Days are accounted a Month ih 
Law, except it be as to the accounting of: 
Lapſe in quare Impedit, in which Caſe the 
Law computes. by Kalendar Months. Pl 
A Leyer, remov'd by the Writ 4e Ten 
ſo amovendo, may ſue, but he muſt appey 
by Attorney; and an Ideot, Madman, Er, 
may at this Day bring an Action in theif fi- 
own Names, and proſecute it by othenÞ* 
An Infant may ſue by Guardian, or Prof 
chein Amy, by W. 2. 15. but he ſhall dee 
fend by Guardian only. Ace 
If a Villem become a Monk profeſs d, the 
Lord can take him out of the Houſe, bud 
he ſhall have an Action againſt the Sovef 
reign of the Houſe. But if ſuch Villein b . 
afterward deraign'd, the Lord may ſeii ir 


him again; and he may ſeiſe a 1 


ö 


eculu „ 
Prieſt being his Villein, notwithſtandigf E“ 
his holy Orders. The Marriage of « Seck! 


lar Prieſt at Law was not void, but void:[P< 


| 
c 


2 


in the Life of the Parties, could not be 4 
ter the Death of either of them. Put the 
Marriage of a Man or Woman profeſs'd wi 
wholly void, and the Iſſue Baſtards. 3 
And if. a Niefe be married without I j he 


cence, ſhe is infranchiſed during the Co" 


verture, and the Lord can't ſeiſe ker, bu 
1 
for 


band 
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Day band; and if ſhe were Regardant, and the 
ons nal Lord make a Feoffment of the Manor to 
ar db. hic, Se. and the Husband die, the 
5 eoffor ſhall have the Nief; for during the 
R Coverture ſhe was ſevered from the Manor, 
nth h hd the Lord's Intereſt in her was rather 
ng of ; n Nature ef a Poſſibility, than of a Reverſion. 
aſe e K. may infranchiſe a Villein by making 
| bim a Knight, but the Lord may have an 
Lepre Action againſt them that were the Means 
hereof, 


1 N If the Heir of Land holden by Kr. Ser- 


\ ther dice had enter'd into Religion before his 


ter of, 
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137. 


othenl Age of 14, the Lord ſhould have had a 4 H. 4. 17. 


'r Pro Vrit of Raviſhment of Ward againſt the 
all de Povereign. But the Land ſhould have de- 
ſcended to the next Heir, and the Lord had 
d. rho Remedy as to the Loſs of the Land, fo 
it was aamnum abſque injuria. | 
& Manumiflion is properly when the Lord 


iy ſei 
cue N 
1 Day, the Lord can't ſeiſe him there. If 
void be be a Prieſt in K. s Chapel, he can't ſeiſe 
ot hall bim in K. s Preſence, 
be Alf the Lord make an Obligation, or 
ut the Leaſe J. to his Villein, or infeoff him, or 
weg flo any Act that transfers a fix d Eſtate, or 
gives a Cauſe of Action to the Villein, he 
ut III thereby infranchiſes him. But if the Lord 
* Cel Peing an Appeal of m—_ _ his Vil- 
bull ein who has been indicted of the fame be- 


: Huſh bre, he does not infranchiſe him thereby, 
band or he cannot have him hang'd without it, 


and 


138. 
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tho' it be afterwards revers'd by a Writ d 
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and if the Villein be acquitted on the 4 
peal in that Caſe, he can't recover Damyſ#® 
ges againſt the Lord. But if the Villeif®* 
againſt whom the Lord brings ſuch Appeal" 
were not indicted before, and acquitted o 
the Appeal, he ſhall be free, becauſe V.: if 
12. gives Damage to the Appellee not in th 
diced before, which in this Caſe would 
be illuſory, if the Villein ſhould {till con“ 
tinue ſuch. 

If the Lord make a Leaſe VV. to his Vier 


lein, or make a Releaſe unto him having ta, 


nothing in the Land, which is merely void << 
or attorn to a Grant made unto him, *vbich 
transfers nothing from the Lerd, but oy 
makes gcod another's Grant, he does not 
infranchiſe him thereby. | 

If Ten't T. of a Manor, to which a Vil-W 
lein is regardant, infeoff the Villein of the 
Manor, the Iſſue may bring a Formeden 
againſt the Villein without infranchiſirg 
him, for he can't ſeiſe him till he has recs 
vered the Manor. So it the Ten't of Kr.. 
Service Land had infeoff d a Ville in ende 
another on Colluſion, the bringing cf: 
Writ of Ward againit them did not infrin 
chiſe him, for if the Lord ſhould have en A} 
tered for the Moicty belonging to his Vi. 
lein, his Seigniory would have been ful 
pended, and he could not have hed a Writ 
of Ward againſt the other, i reſpett cf the 
Lord's actual Sciftn of the faid AMotery. | 
the Lord levy « Fine to a Villein of Land 
in ancient Demeſne, this infranchiles him, 


Deceit, for it was not void, but voidable, 


li 
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If the Lord bring an Action real or per- 


onal, againſt his Villein, and recover, or 
be Nonſuit after Appearance, he thereby in- 
Franchiſes him, becauſe he might imprilon 
him, and ſeiſe his Goods without Suit; but 
> % , if the Lord be Nonſuit before Appearance, 
not in the bare bringing of the Writ does not in- 
Franchiſe the Villein, (a) becarſe a Stran- vid 
Fer may bring it in the Lord's Name. L145. 8. 
Nonluit is always when the Demandant, 139. 
Por Plaintiff, ſhould appear, and makes De- 
fault. A Retraxit is when he is preſent in 
Court; (as Regularly he is ever, by Intend- 
ment of Law, till a Day be given over, un- 
leſs it be when a Verdict is to be given, 
and then he is but demandable ;) and this is 
either Privative, when the Entry is, qz04 
dlenniter exattus non venit, ſed a ſefta ſua 
in contemptum Curie ſe Retraxit, Ec. or 
Pofitive, when the Entry is, quod fatetur 
e, ſeu cognoſeit ſe, ulterius noll? proſequi, Ec. 
It is called a Retraxit, becauſe that is the 
effectual Word uſed in the Entry. It is a Bar 
to all Actions of like Nature or interior. 

Nonſuit before Appearance is never Pe- 
remptory, and regularly alſo Nonſuit after 
Appearance is not, but in a quare Tinped:t it 
is, and in that Action a Diſcontinuance is 
Jaſo Peremptory, becauſe the Defendant 
ſhall have a Writ to the Bi!l op. Nonſuit 
after Appearance is alſo Peremptory in a 
Nativo habendo, and the Nonſuit of one 
Plaintiff in that Action nonſuits both, in 
. for in a Libertate Pro- 

ir ei 94244, ſuch Nonſuit is not Peremptory, nei- 
oo ther is the Nonſuit of one Platnrif the 

If Nonſuit 


ut only 
CS not 


a Vil. 
of the 
meden 
hiſirg 
$ reco- 
f Ar. 
in and 
cf 
infran. 


Nonſuit of both. And it is Perempt, 


2 laſt 385. 


or mix'd Actions, the Nonſuit of one D. 
mandant is not the Nonſuit of both, but! 
that made Default ſhall be ſummon d ar 

ſever d. | 


never ap ear d. 2. By the Court's Aw 


is always after Appearance. 


Executors, the Nonſuit of one Plaintiff 
the Nonſuit of all; except in an audi 
Querela, which is favour'd, becauſe it di 
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1 
not only in an Appeal of Felony, but Per 
Mayhem alſo, for the Words therein pee 
Felonice Mayhemavit ; but the Nonſuit ax 
the Plaintiff in an Appeal is not ſuch u 
Acquittal on which the Defendant ſhall . 
cover Damages againſt the Abettors bi. 
W. 2. 12. unleſs, after the Nonſuit, he «ol; 
arraigned at K.'s Suit upon the Apped 
and acquitted. Such Nonſuit is alſo Þ; 140 
remptory in an Attaint, but a Dilſcontinhcy 
ance in an Attaint is not, becauſe there is 
Judgment given upon the Nonſuit, but n 
upon the Diſcontinuance. 

In perſonal Actions brought by any bon 


charges a Man from Execution; but in re 


One may be ſeverd two Ways. f. Þ 
Summons ad ſequendum Simul, where | 


of Nonſuit without any Summons, and th 


In a real Action by ſeveral Precift 
againſt two or more, Nonſuit as to one, | 
2 Nonſuit as to all, becauſe as to the D 
mandant it is all but one Writ under o 
Teſte. 

Writs of Error, Attaint, Scire facias, & 
follow the Nature of thoſe Actions wheres 
they are grounded. | 

K. can 


] 
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K. can't be Nonſuit, but the Attorney 


eneral may enter an ml/terius uon vult 
yoſequr, but an Informer qui tam, c. 


m pto 
but! 
Ein are 


nſuit « ay be Nonſuit. | 

ſuch ¶ After Demurrer join'd, the Plaintiff may 
hall iſe Nonſuit, but by 2 H. 4. 7. at a Day gi- 
ors en by the Judges to be advis'd after Ver- 
Wt fa '& ſhall not. 

Appel After an Award to account, the Plaintiff 


Iſo be 
:Ontiny 
ere is 
but ni 


nay be Nonſuit, becauſe it is but an Inter- 
xcutory, and no final Judgment. 2 
A Lord can't preſcribe to have a Fine o 
rery Ten't that marries his Daughter with- 
ut his Licence, for it is againſt the Free- 
ny billom of a Freeman, that is not bound there- 
intiff p by a particular Tenure; but there may 
audi$e 2 Cuſtom in a Manor that every Ten't 

it diffhat holds in Bondage, the Freehold being 
in ih the Lord, ſhall pay ſuch Fine, tho? his 
ne Derſon be free. 

but 1 But Gavelkind ſtands with ſome Reaſon, 
1d uhr every Son is a Gentleman alike, and 
Burgh Engl. has its Reaſon, for the Young- 


. Mit is leaſt able to take Care of himſelf. In 
cre ome Manors the eldeſt Daughter or Siſter 
Awerhlone ſhall inherit, and in ſome Gavelkind 


nd tiztends to Brothers as well as Sons. 


A Man can't preſcribe to diſtrain Cattle 


"ecifWDamage Feaſant, and detain em till ſatisfy'd 
one, Wor the Damage at his Will; for it is a- 
he De$:infſt Reaſon that he ſhould be Judge in 
er OÞhis own Cauſe. Therefore a Fine levied 
defore the Bailiffs of Salop was revers'd, be- 
45, EFauſe one of them was Party to the Fine. 
here K. 7012, and his Son V. aboliſh'd the 


io Cuſtoms, and made the Laws of Eg 


C. can lang 
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land in Force there; it is ſaid, that our du“ 
tutes bind them not, quia non habent Mil 
tes in Parliamento, and this is true as to 
thoſe in which Ireland is not particularly u 


med: But by Poyning's Law, all Statute 
made in England before the 10th Year of 
H. J. are of Force in Ireland. 5 

Of Rents. E 


F Rents there be three Sorts. 1. Ren 

Service. 2. Rent Charge. 3. Ren | 
Seck. To which may be added Rent reſerv'i- 
on a Leaſe V. called Rent diſtreinabl: 1 
of Common Right, which is not properſſig 
Rent Service, becaufe Fealty, which is ir 
cident to all Rent Service, is not incident tt 
it. Rent is reſerv'd out of the Profits of the 
Land, and is not due till they are receiv 
It may by Act of Law iflue out of Services 
as a Seigniory does out of a Meſnalty in 
mediately, and mediately from the Land 
Any Thing may be reſerv'd that lies in Ren 
der, Office, or Attendance, but not the 
Profits themſelves. ; 

One can't diſtrein for Rent by Night, bullh 
for Damage Feaſant one may. 

Rent Service is where Ten't in Fee hold 
of his Lord, or Donee, or Leſſee TL. or 
hold of him in Reverſion by Rent, and 
is ſo called, becauſe Fealty is incident to! 
Where the Eſtate on which it is reſervd 
may paſs without Deed, it may be reſervi 
without Deed, 

No Rent referv'd at this Day on a Gitt 
or Leale, is a Rent Scrvice, unleſs the 


Rev: 
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1 ern be in the Denor or Leſſor, but it 
5 Mi eds not be immediately expectant on the 
5 po Fate of the particular Ten't in Poſſeſſion. 
oo 8 nd, before the Statute of gia Emptores, 
4 A one had made a Feoffment in Fee, or a 
You! ee I. Rem'r in Fee, reſerving Rent, ſuch 
car q ent had deen a Rent Service. And if he 
d made no Reſervation, the Ten't ſhould 
ave holden of him by the ſame Services 
y which he held over. 
Fealty is an Incident inſeparable from 


5 — e Reverſion, but the Rent is * 
of "If a Man at this Day reſerve to him and 
t is Heirs a Rent upon a Feoffment, or any 


her Conveyance, whereby the whole 
ſtate in Fee paſſes, with a Clauſe, That 
ſhall be lawful for him and his Heirs to 
ſtrein, ſuch Rent is a Rent-Charge, be- 


roper: 
h bi 
dent tc 
3 of the 
eceivd 
ervices 


reſs by Force of the Writing only, and not 
Common Right. If it be to the Value 


5 * the 4th Part of the Land, or more, it is 
| 85 d a Fee Farm. 
x5 te If one ſeis'd of Land grant a Rent out of 


in Fee, T. L. Ec. with a Clauſe of Di- 
reſs, ſuch Rent is alſo a Rent-Charge : 
ut whether a Rent be reſerv'd on a Feoft- 
ent, or granted by the 'Ten't out of Land, 
there be no Clauſe of Diſtreſs, it is a 


ht, but 
> holds 


8 "1 Lent- Seck, and Remedileſs, unleſs the Feot- 
and r or Grantee can gain a Seiſin thereof, 
ere [fa Rent be granted payable at 4 Feaſts, 


nd that for Default of Payment on Demand 
ſhall be lawful to diſtrein; in this Caſe, a 
emand made by the Grantee after any of 
ie. Days is good to enable him to diſtrein, 

| but 


eſervi 


q Gift 
1s the 


Rev: 


uſe the Land is charged with ſuch Di- 
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but where a Re- entry is reſerved for Non 
Payment of Rent on Demand, on ſuch 1101 
Day, the Demand mult be made on the 
very Day. | Ve 

Rent can't be reſerved, or granted oute 
an incorporeal Inheritance, and it can only 
be reſerv'd on a Conveyance by which an 
Eftate paſſes, and therefore it can't be l 
ſerv'd on a Releaſe by Diſs'ee to Diſsor 
But it may be claim'd by Preſcription. 

It is faid, that a Rent may be reſery'da 
a Feoffment by Deed Poll, becauſe the! 
Words, by which it is reſerv'd, are the 
Words of the Feoffor, and the Feoffee 1 

tees to it by accepting of the Deed, and 
Er this Cauſe a Writ of Annuity will nc 
lie for ſuch Rent, whether it were reſcry! 
by Deed Poll, or indented, nor will it lie foot 
Rent granted for Owelty of Partition, (f 
it 1s merely in the Realty, and is in Nature 
of the Land deſcended.) Nor for any othe 
Rent which might at Law have been grant 
ed without Deed, as Rent granted to 
Woman in lieu of her Dower, whether it 
be granted by Deed or without, beca! 
fuch Rents are granted in lieu of a RH, 
which the Grantee has to the Land by At 

ef Law, and therefore are veſted in . 
Grantee in ſuch Plight as the Land did, 
0:/9ht to have done. 

An Annuity is a yearly Payment of 
certain Sum in F. Z. L. or J. charging th 
Grantor's Perſon only; and not only th 
Grantee in Fee, but his Heirs, and Aſſign 
may have a Writ of Annuity agaiuſt ti 
Grantor, but not againſt his Heir, une 


5 9 
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ge be ſpecially named in the Grant. A 


. X | 
rant of Annuity by two, gives but one | 
Action againſt both, unleſs there be the 
Vords, obligamns unos & utrumque naſtrumm, in 

N 
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he Grant, which gives an Action againſt 
Either of them, but one Satisfaction only. 


< a The Grantee of a Rent Charge has his 
be re Nlection to bring a Writ of Annuity againſt 
Hife he Grantor, or to diſtrein for the Arrears 
1, {of the Rent. For wherever a Man has two 
ry daRemedies for the ſame Thing, he may chuſe | | 
ſe thetither of them. And if the Ten't of the : 
re the Land, and a Stranger grant a Rent out of | 
Toe ihe Land, tho' this be prima Facie, the | 
d, an Prant of the one, and the Confirmation of 1 
ill nukhe other, yet the Grentee may either diſtrein 1 
eſerv or the Rent, or have a Writ of Annuity 
lie ſugainſt both. But if the Grantee of a Rent 
„ (Tharge bring a Writ of Annuity and count 
Natut hereon, he can afterwards bring a Writ of 
y otheFÞ.nnuity only; ſo if he diſtrein for the | 
gran Rent, and avow for it in a Court of Re- 
d to Word, or bring an Aſſiſe for it, and make a [| 
ther Mlaint thereon, his Election is determin'd, 
becanW»d he can afterwards take it only as a 
Ni ent; for Eleftio ſemel facta non patitur 
by Af3reſum. If a Rent Charge be granted to I 
in and F. and their Heirs, Y. diſtreins, and | 
did, Mrows for himſelf, and makes Conuſance ; 
dr A. and dies, this binds A. ſo that he þ 
at of En never after have a Writ of Annuity. | 
ing tut where a Man may have an Action of 1. 
nly count, or Debt, and brings an Action of N 
Aſſigu count and is Nonſuit therein after Ap- ; 
aſt tearance, he may have Debt, for both q 
„ unleÞ<tions charge the Perſon only. | 
a L If 


145. 


L Rep. 36. 
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If the Wife of the Grantee of a Rent in 

Fee bring a Writ of Nower againſt his Heir, 
he cannot plead in Bar of her Power, tha 
he claims it as an Annuity, for he cantÞþ 
determine his Election by Claim, but by 
ſuing a Writ of Annuity, neither can he 
have it as an Annuity for the 2 Parts, and; 
a Rent for the zd. 

As to Elections, theſe Things are to be 
obſerved. 

I. Where no Intereſt paſſes to a Grantee 
before Election made by him, (as where] 
grant to a Man one of my Her ſes in my Stt- 
Ble, the Election muſt be made in the Li 
of the Parties, or the Grant becomes void h 
by his Death. 

2. But where an Intereſt poten, as when 
one Thing is granted, and the Grantee ha 
Election to take it one Way or another, [| 
by ray of Uſe executed by the Statute or Cui 
veyance at Common Last,) there theEleQiog; 
may be made by the Heir or Executor, 

3. where an Election is given to ſever 
Perſons, Election firſt made by any of tit 
Parties ſhall ſtand. 

4. Where an Election is given of ti 
ſeveral Things, he that is to do the fin 
Act ſhall have the Election, as if one gra 
an Annuity, or a Robe yearly, or make 
Leaſe reſerving a Rent of 20s. or a Ro 


yearly, Ec. the Grantor or Leſſee, becauF..,, 

they are to be the firſt Agents, by Paymeſ ,, 

of the one, or Delivery of the other, mi} 1 

chuſe to pay either of them; but if I ern 

ou one of my Horſes in my Stable, or i ö 

Loads of Wood to be taken in ſuch a Plat = 
J 


ent in 


Heir In this Caſe I am not to be the firſt Agent 
„ tha by Delivery of them, but you, by taking of 


them. 


cant 
Jut by 
an he 
8, and 


to be 


rantee 
here ! 
K. 
e Lit 
8 void 


5 When 
tee hy 
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ou may chuſe which you like beſt, for 


5. He that has ſuch Election may often 
loſe it by his own Default, as if A. grant 
to B. 20 5s. or a Robe, to be paid once at 
ſuch a Feaſt, and fail of Payment at the 


Day, B. may bring his Action for either; ſo 
if he infeoff B. of two Acres, to hold the 


one for Life, the other in Fee, and F. be- 
fore he has made Election to have a Fee in 
one of them, make a Feoffment of both, the 
Feoffor may re-enter into cither of them for 


the Forfeiture, But if one grant an Annui- 


9 or a Robe payable at the Feaſt of Eaſter, 
or T. T. Z. or in Fee, and fail of Payment, 
the Grantee ſhall not have his Election of 
either of them, but muſt bring his Writ of 
Annuity in the Disjunctive, for if he ſhould 
bring it for one of them without mention- 
ing the other, the Grantor would 2½ this 
particular Caſe loſe his Election for ever at- 


ier, becauſe after Judgment once had on a 


Writ of Annuity the Grantee can't have 


"WM: Writ of Annuity aſterwards, but only a 


Sure Facins on the ſaid Judgment; yet it 
eemsrhat if a Leffor reſerve yearly a Rent, er 
a Pair of Spurs, and tle Leſſee fail Pay- 
ment at the Day, the Leſſor may diſtrein for 
ether of them, fer in this Caſe the Leſſèe loſes 
his Fleftion only Pro hac Vice. 

Wherever Goods are diſtrein'd, the Own- 
er may either replevy them by Writ, which 


J by Common Law, or by Plaint, which 


L 2 was 


219 
| 
| 
Jy [ 
1 
'F 
| 
[| 
1 Ro 4. i 
725. 


2 L. 90 h. 


——— — — — = 
* — 7 — — 
— — — — — 
— 2 
— —̃ — 
- 3 - 
. w PU - — = — «<< 


220 


Fritz Reple- 
vin 43. 


Of Rents. 


Was given by Maribridge 21; and tho' one Þ th 
grant a Rent with a Clauſe of Diſtreſs, and P 
rant further that the Diſtreſſes taken ſhall Þ 
Irrepleviſable, yet may they be replevied Þ th 
for ſuch a Reſtraint is againſt the Nature of Þ P. 
a Diſtreſs, and no private Man can alter the! ar 
Common Courſe of Law. pc 
To replevy Goods, is to deliver them to Þ ne 
the Owner upon Pledges to proſecute, Þ 
(which arerequired by Common Law,) and Þ by 
alſo Pledges to make a Return of the Things be 
diſtreined, if Judgment ſhall be againſt him, Þ ag 
that brings the Replevin, which are requi-Þ C: 


red by NV. z. 2. 


The Sheriff may take a Plaint, by Force vi 
of the ſaid Act, out of the County Court, Cz 
and make Replevin preſently, for it would 7 
be inconvenient to ſtay till the County © 


Day. 


He that brings a Replevin, muſt either th 


have an abſolute Property in the Goods di- ¶ put 
ſtrein'd, or at leaſt a ſpecial Property, as in 1s 
Goods taken to manure his Lands, and ſuch we! 
like: And if the Beaſts of ſeveral Men be ! 
taken, they can't join in a Replevin. If the. 
Villein's Goods be diſtrein'd, the Lord may 1h 
replevy them, but if they be taken by 1 Per 


Treſpaſſer, claiming a Property in them, be Y. 
can't replevy them, becauſe the Villein had 


but a Right. 


If the Defendant 
Property, the Sheri 


by Writ,) and if it 


hoon Plaint made claim 
can't proceed, but the 
Plaintiff muſt ſue a Writ of Proprietate Pre 
Janda, (becauſe Pro 


b 


erty can't be tried but 


e found thereupon 8 
the 


one 


and 
hall 
ried 
e of 


the 


n to 


ute, 

and 
ings 
him, 


qui. 


orce 
ourt, 
7ould 
unty 


ither 
Is di- 
as in 
| ſuch 
en be 
f the 
| may 
by 4 
5 he 
n had 


claim 
ut the 
Pro 
d but 
on for 


the 
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the Plaintiff, the Sheriff muſt deliver the 
Diſtreſs to him, but if it be found for the 
Defendant, the Sheriff can do nothing. But 


this being but an Inqueſt of Office, the 


Plaintiff may afterwards replevy by Writ, 
and if the. Sheriff return the claim of Pro- 
perty, it ſhall be put in Iſſue, and determi- 
ned in the Common Pleas. 
None can claim Property in a Replevin 


by his Bailiff, or Servant, becauſe he ſhould 
| be fined for his Contempr, if it be found 
againſt him, which can't be done in this 


Caſe, becauſe nemo prinituy pro alteno delic- 
to. But this miiſt be underſtood ere Reple- 
vin is by Plaint in the Conntry, in which 
Caſe a falſe Claim of Prot er y ts jtneable, in 
rect of the Delay, bus one may claim a 
Property in a Court of Record by a Bail:ff. 

If the Ten't's Cattle be diſtrein'd, and 
the Meſne, who is bound ta acquit him, 
R in his Cattle in lieu of the Ten'ts, he 

all bring a Replevy for them, tho' they 
were not didreind 

If one grant a Rent Charge with a Provi- 
ſo, that neither the ſaid Grant, nor any 
Thing therein contained, ſhall charge his 
Perſon with a Writ of Annuity, by ſuch 
Proviſo the Land only is charged. And tho? 
there be two Negatives ia ſuch Proviſ, yet 
they ſnall not make an Affirmative againſt 
the manifeſt Intent of the Party. But a 
Proviſo that would take away the whole 
Effect of the Grant, as if one grant a Rent 
out of Land in which he has nothing, pro- 
vided that it ſhall not charge his Perſon, is 
L 3 void 


1 Lev. go. 


146. 
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void. So is a Proviſo that is repugnant t 
the expreſs Words of the Grant; as where th 
one grants a Rent Charge out of Land, pro 
vided that it ſhall not charge the Land il 
and where a Proviſo is . at firſt, and 7 
afterwards it happens that the Grantee, or 
his Executors can have no other Remedy in 
but that which wes reſtrain'd, they ſhal ch 
have it notwithſtanding ſuch Reſtraint; a th 
if A. grant a Rent to H. for L. with a ND 
viſo that it ſhall not charge his Perſon, ye ſt 
B. s Executors ſhall have an Action of Deb fv 
for the Arrears during B. Life. 

If A. grant to B. that if PB. be not yearly ou 
— ſo much at Chriſtmas, that then he my 

iſtrein for it in the Mannor of C. or if be th 
bind his Mannor of C. and all his Good , 
in it to the Payment of a yearly Rent to it! 
by ſuch Grants F. has a good Rent Charge 5 
and may diſtrein for it, notwithſtanding Pu 
theſe Words are added, ad diſtringendum pe it 
Ballivum Domini Regis, for the Diſtreſs isa 
the Benefit of the Grantee, and if the K. 
Bailiff diſtrein, he does it as Servant to the 
Grantee, and what the Grantee may do by hi 
Servant, he may do by himſelf, or another 
but B. can't have a Writ of Annuity h 
Force of ſuch Grants, becauſe A. does nol t 
r to him any Annuity, but only th 

e may diſtrein, Cc. 

Notwithſtanding ſuch Grant of a Diſtre 
for Rent in the Mannor of C. ſhall amour 
to a Grant of a Rent out of C. becaul 
otherwiſe the Grantee could not have 2 
Aſſiſe; yet if one grant a Rent out of 2 


and a Diſtreſs for it in C. the Rent wa 
iſſue 


ant to 
where 


pro- 


Land; 


F, and 
de, ot 
medi 
hal 


at; as 


Dy. 
| ſtreſs in C. and then the Grantor would be 


N, yet 


"Debt 


yearly 
e may 
if he 
Jod; 

to J. 
harge 
nding 
in pe 
Sisfor 
e K. 
to the 
by hi 
other 
ty by 
8 not 


th 
{tre 
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ifſucs out of D. and C. is 7 charged with 
the Diſtreſs, for theſe Reaſons, 

1. Quloties in verbis nulla eſt ambiguitas, 
ibi nulla exfoſirio contra verba exprefſſa fi. 
euda 4ſt. 

2. * Rent iſſued out of C. the bring- 
ing of a Writ of Annuity would not dil- 
charge it, for ſuch Writ would lie upon 
the _ Grant out of D. without any 
Dependance on the Grant of the Di- 


twice charg'd. | 

z. It is allow'd that it would only iſſue 
out of D. if D. and C. were in differcnt 
Counties, and the Reaſon is the fame where 
they lie in one. 

4. If D. be evicted by an elder Title, or 
if the Grantee purchaſe Part of D. the Rent 
is extinct, but it ſhall not be extinct by his 
purchaſe of Parcel of C. as it would be, it 
it iſſued out of it. 

One entire Rent can't be partly « Rent 
Charge, and partly a Rent Seck; therefore, 
if a Rent be granted out of three Acres 
with a Clauſe of Diſtreſs for the Whole in 
one of them only, this is a Rent Seck for 
the Whole. So it Rent be grantcd in Fee 


to two, with a Clauſe of Diitrels to one of 
them only; for it can't be a Rent-Charge 
28 to one, and a Rent Seck as to the other 
yet the Diſtreſs is an Ap 
Rent, and it he to whom 1t is granted die, 
it ſhall go to the Survivor, and if both of 
them grant the Rent over, the Grantee ſhall 
diſtrein. If a Rent be granted to A. in Fee, 
with a Diſtreſs for Life, this is a Rent 


rtenant to the 


L 4 Charge 
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Charge during his Life, and a Rent Sect Ac 
after; but F the Diſtreſs be granted but ſo Pa 
Years, it is not a Rent Charge at all, be the 
cauſe the Freehold is always Seck. If: | het 
Rent be granted for Life out ofa Term fal Te 
Years, and a Freehold, with a Clauſe d Lo 
Diſtreſs in the Whole, the Whole ſhal Pei 


iſſue out of the Frechold, and the Term i 
only charg'd with a Diſtreſs ; but if it had 
been granted out of the Term alone, i} 


ſhould have iflued out of the Term, and the] 
Lands had been charg'd during the Term, 


if the Grantee had liv'd ſo long. 


A Grant of 205, de qualiber Acra terre, i 


charges each Acre, ſo that if there be 20 
Acres it amounts to 201. 


A. bargains and ſells to H. and before In 


rolment, both of them grant a Rent 
Charge to C. it is now A.'s Grant, and . 
Confirmation, after Inrollment it is B.; 
Grant, and A.'s Confirmation. | 

If the Lord purchaſe the Fee of Part df 
the Tenancy, or if a Lefice ſurrender ot 


forfeic Part of his Land to the Leſſor, the 


Rent, by which the Ten't holds, ſhall be 


apportion'd according to the Value of the i 
Land remaining in his Hands, and cxtir 


guiſh'd for the reſt; and it Leſſor grant 6 * 


ver Part of the Rev'n, his Grantee ſha! 
have Part of the Rent. 


If Leſſor diſſeiſe his Leſſee of Part of the 


Land, the Rent ſhail be ſuſpended in the 
Whole; but if he come ro Part of the Land 


by Act of Law, the Rent ſhall be apporſ 


rion'd for Part, and ſuſpended for the reſt: 
It may likewiſe be ſuſpended in Part by 4 
; Ns 
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AR of a third Perſon, as if there be two 


| Parceners of a Scigniory, and one diſſeiſe 
the Ten't, the Rent ſhall be ſuſpended for 
If, | her Moiety only; but it is ſaid, that if the 

*F Ten't make a Gift in Z. or a Leaſe to the 


lc off pended for the Whole. Sed (a) Q. 

[f the Grantee of a Rent Charge in Fee 
{purchaſe Parcel of. the Land in Fee, the 
whole Rent is extinct, becauſe it is entire, 
and againſt common Right, and iſſuing out 
of every Part of the Land, and wholly de- 
ends upon the Deed, wwhich creates it with- 
out a Tenure, againſt the natural Cour(e 
of the Law, and therefore muſt be ſtriftly 
urſued; but if the Grantor grant that he 
may diſtrain for the ſame Rent in the Re- 
ſidue of the Land, this amounts to a new 


Lord of Part, the Seigniory ſhall be ſuſ- 
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Ty Grant. A. grants to . a Rent for Z. and 


by the ſame Deed grants that B. and his 
I Heirs ſhall diſtrain for the ſame Rent, this 
amounts to a new Grant of a Rent in Fee. 


11 beer leſs, and diſtrain for the Refidue, or he 


f the . 1ereof, an 
tin thereby the Annuity, or Rent. is divided; 
nt 6- 


ſhall 
of the 


n th: 
Land 
pPoF 

reſt: 
U the 
A 


without diſcharging . the Refidue. 
When one extinguiſhes a Rent Charge, 
(which he has by. the expreſs Words of the 
rant,) by purchaſing Part of the Land, 


ave a Writ of Annuity, which is given by 
Implication only ; But where a Rent deter- 


* 


But the Grantee of a Rent, or Annuity - 
of 20 f. yearly, may releaſe tos. or more, 


may grant over 10 5. Parcel thereof, and 


but Part of the, Land cannot be diſchargd 


hich is his own AQ, he cannot afterwards J.. 


KS; mines 


Feoffment, and the Feoffee grants a Ren ni, 
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mines by the Act of God, as where Ten: 
pur autre Vie ww a Rent for 21 Tea 
and ceſtuyque Vie dies during the Year, 7 
or where it is defeated by the Eviction «ff F 
the Land charg'd by an elder Title, the]! 
Grantee ſhall have a Writ of Annuity. , F 
A Rent Charge may be ſuſpended h. 
Part, or extinct in Part by Act of Law, uf - 
if Part of the Land charg d deſcend to the 05 
Grantee, or be recover'd by him as Heir v 
his Anceſtor, who had alien'd the ſame} . 
within Age, or while he was Non Compe;;lÞ 
or if the Rent deſcend to the Ten't of Pan F 
of the Land. So if a Man grant a Rent of 
Charge in Fee out ef his Land to one offs © 
his Daughters, and die ſeis'd of the Land 
and a Moiety thereof deſcend to the Graf , 
tee, the faid Moiety is diſcharg d of theſſ f. 
Rent both in her Hands, and in the Hand 
of her Feoffee, and the other Moiety inthe t 
Hands of her Sifter, is charg'd with a Mole 
ty of the Rent, The Husband makes: 


out of the Land to the Wife, the HusbandÞ tal 
dies, the Wife by Cuſtom recovers a Moi © 
ty for her Dower, ſhe ſhall have but! 
Moiety of the Rent, for tho' by Relatio: 
her Dower be above the Rent, yet ſuch 
Fictions of Law are always equitable. But 
in all theſe Caſes where the Rene Charge. 
js apportion d, the Writ of Annuity fails, 
that muſt be grounded on the Deed off , 
which it was granted, and the Perſof cr 


nalty is indiviſible according to the Rule. M | 
alt 8 * 


Ann 


Of Rents. 227 


Aunua nec debitum Fudex non ſe parat ißſum. 


* And for the ſame Reaſon, if the Fee of 
Lean Part cf Land extended cn an Execution de- 
on of ; ſcend to the Conuſee, all the Execution is 
| the * avoided, for the Duty being Perſonal can't 
be divided. 
If Grantee of a Rent Charge grant the 
| fame to the Ter-tenant, and a Stranger, it 
8 ſhall be extinct for a Moiety. 
* Ifa Man ſcis'd of two Acres, of the one 
in 7. and of the other in Fee, grant a Rent 148. 5 
cout of both, and die, and the Acre in T. | 
deſcends to the Iſſue, the whoie Rent 
Charge ſhall iſſue out of the other Acre. 
So if one grant a Rent out of two Acres, 
and afterwards one of them be evicted ei- 
ther by a Stranger, or the Grantee him- 
ſelf, by a Title Paramount, as for a Condi- 
tion broken, Sc. the Whole ſhall iffue out 
of the other Acre, for tke Acre which is 
evicted is abſolutely diſcharg'd from the 
Rent, and the Grantor ſhall not, to avoid 
this own Grant in the Whole, or in Part, 
take Advantage of the Weakneſs of his 
own Eſtate. 

But if a Man ſeis'd of one Acre in T7: 
and of another in Fee, make a Leaſe of 
both reſerving Rent, and die, and the 
Leaſe of the Acre in Z. be avoided by 
the Iſſue, the Rent ſhall be apportion'd :. 
Jo where a Man makes a Leaſe of two 

fecres,, reſerving Rent, en Condition that 
the Leflee ſhall have Fee in one of them 
Jen doing ſuch an Act, if the Leſſee per- 
{form the Condition, the Rent ſhalk be 
| 1 
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apportion'd, becauſe it is incident to theme 
Rev'n, yet by Relation, the Leſſee has the no 
Fee-Simple, ab 11710. * 

If a Leſſee J. grant a Rent to his Leſſuf Pa. 
out of an Acre leaſed to him by the Leſſor (an 
and out of another Acre which he has ih tire 
Fee, and after the Leſſor enter for a For. Bu 
feiture into the Acre leas'd by him, or re. tio 
cover it in an Action of Waſte, the Ren If 
ſhall not be extinct, for tho' the Leſſaf the 
claim Part of the Land charg'd under the cat 
Leflce, yet ſince it is given him by Law ap! 
for the wrongful Act of the Leſſee, theſ lu 
Leſſee ſhall not take Advantage of it to e Pu 
tinguiſh the whole Rent; nor ſhall it be 
wholly iſſue out of. th: Land in Fee, be 
cauſe the Leſſor claims the other Acre un 
der the State of the Leſſee, and ſubject uf P. 
his Charges during the Term, and there 
fore it ſhall be apportion'd. 

Entire Services ſhall be multiplied by: 


| Stranger's Purchaſe cf Part of the Land 


holdenby them, but they ſhall be ex: in guiſh-Þ 
ed by the Lord's Purchaſe of Part of ti c Land, 
unleſs they be pro bono Piblico, as for the 
Defence of the Realm, or Advancement d Pet 
uſtice, or conſiſt in Works of Charity, a hol 
iety, for ſuch Services ſhall remain afia wb 
the Lord has purchas'd Part. of the Land not 
Three Jointenants hold by a Horſe, the the 
Lord recovers in Ceſſavit againſt two d ſuc 
of them, the whole Service is extinct. Gr 
Notwithitanding a Common ns Noth paſ 
bre. can't be apportion'd, becauſe it is uncerſÞ Po\ 
tain, yet if Part of the Land charg'd there Lo 
with deſcend to the Commoner, the Com] the 
2 mak - 


0 the 
as the 


Leflor 
,effor 
14S in 
For: 
Or re- 
Rent 
eller 
r the 
Lay 

the 


to ex 


all it 


„ be 
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mon ſtill remains, but the Ter-ten't ſhall 
not be prejudiced thereby. 

$ It Lord by Kr. Service had purchas'd 
Fart of the Land fo holden, the Homage 
and Fealty remain'd, albeit they were en- 
tire, becauſe they coſt the Ten't nothing. 
But the Eſcuage ſhould have been appor- 
tion d according to the Value of the Land. 
If the Ten't had alſo holden by an Heriot, 
the Heriot ſhould have been extinct, be- 
cauſe it is entire and valuable, by which it 
appears that entire Services, which are va- 
luable, ſhall be extinguiſh'd by the Lord's 
{Purchaſe of Part of the Land, whether they 
be annual or not. But if a Heriot be due 
to the Lord by Cuſtom on the Death of eve- 
ry Ten't it ſhall not be extinct by the Lord's 


re u Ty 


ect to 


here. 


by 4 
and, 
ruiſh- 
and, 
;r the 


nt of 
holden of the Lord becauſe of the Fealty, 


v, 0. 
** 
And. 
, the 
0 <> 


Non. 
ncet- 
gere- 
om 
mon 


Power to make ſuch Grant. 
Lord releaſe to the Ten't all his Right to 
the Land, ſaving the Rent, it continues a 


Purchaſe of Part, for the Ten't of Part is 


ſtill a Ten't. 

A Rent Service may become a Rent 
Seck by the Grant of him that has it ſe- 
vering the Fealty from it. Therefore, if 
there be Lord and Ten't by Fealty and 


Rent, and the Lord grant over the Rent in 


Fee, or T. ſaving the Fealty, the Rent 
paſſes as a Rent Seck, for the Land is ſtill 


which always makes a Tenure, and it can- 


not be immediately holden of two Lords at 


the ſame Time; and notwithſtanding, in 
ſuch Caſe the Lord grant further, that the 
Grantee ſhall diſtrain, yet the Rent ſhall 
paſs as a Rent Seck, for the Lord had no 
But if ſuch a 


Rent 


I50, 


—— — — — — p 
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Rent Service. If one make à Gift in 7 


reſerving Rent, and then grant over the 
Services, the Fealty, as inſeparably inci; 
dent to the Rev'n remains in him, but the! 
Rent ſhall paſs, and yet it ſhall be but 1 
Rent Seck in the Hands of the Grantee 
If two Co-parceners of a Seigniory makeÞ 
Partition, and the Fealty be allotted to the 
one, and the Rent to the other, it become 
a Rent Seck. If there be Lord and Ten: 
by Fealty, and Suit of Court, and the 
Lord grant over the Fealty, the Suit oF; 
Court is gone, for it can't be due to the 
Grantor, becauſe he ceaſes to be Lord 
nor to the Grantee, becauſe he can keen 
no Court. If « Rent Service, which | 
Part of a Manor, become a Rent Seck, by... 

the Lord's Releaſe of the Fealty to the 
'Ten't, or by the Lord Paramount's Pu- ,; 
chaſe of any of the Tenancies, it continues 
Part of the Manor ; but the Nature of iti: 
fo far chang'd, that, in an Aſſize for it, al 
tue Ter-ten'ts muſt be nam'd, as they multÞ 
be in Aſſiſes for other Rents Seck, or Rent 
Charge. 
The Lord of whom Land was holden by 
Homage, Fealty, and Rent, could not by. 
his Grant ſever the Homage from the Feat 
ty, while the Homage continued, but be 
might have relcas'd the Homage ſaving the 
Fealtv. If he had granted over the Rent 
or ſuffer'd a Recovery thereof by Conſent, 
the Homage ſhould not have paſs d with-1t; 


but a Recovery of the Rent by an elder 
Title had inclufively recover'd the Homage, 
becauſe no Pra cife did lie for the Homage, 

butÞ 


ft in 7 
ver the 
ly inci. 
but the 
but 
rantee 


make 
to the 
come, 


Ten i 
1d the 


Suit Cf 
to the 


tinue; 
A it i 
it, al 


muſt Þ 
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ot by 


Fee Law. Nor is it egainſt Reaſon that this 


it he 


N. more to the Mefue's Prejudice, than the 
J 


Wfirſt Creation of the Meſnalty wwas to the 


\lent, 
h it; 
eldet 
nage, 
lage, 


butÞ 


vices, 
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but only for the Rent. Yet if there be Lord 
and Ten't by Fealty and Rent, and the 
ITen't grant over the Rent, the Fealty ſhall 
paſs as incident to it, unleſs it be expreſſy 
excepted. 

Before 12 Car. 2. 24. Homage and Eſcu- 
age did neceſſarily make a Tenure, as Feal- 
ty ſtill does at this Day, and the Lord had 
an inſeparable Right to diſtrain for them. 

If one make a Gift in T. or a Leaſe Z. 
or J. reſerving Rent, and grant the Rent, 


ſaving the Rev'n, it becomes Seck, yet as 


{Law it could not paſs without Attornment; 
but if the Rev'n be granted for Life, the 


Rent paſſes as a Rent Service, for the Ser- 
Ivices paſs by the Grant of the Rev'n, 
without ſaying cum Pertinentiis, but the 


es not by the Grant of the Ser- 
be Acceſſorium ſequitur, non ducit 
uum Principale. 

If there be Lord Meſne and Ten't, and 
the Lord purchaſe the Tenancy, the Meſnal- 
ty is extinct, for the Lord ſtill holds of the 


Revn 


Lord next above him, and if he ſhould ab- 
ſo hold of him that was Meſne, then he 


en d ould hold the fame Land immediately of 


ſeveral Lords, which is againſt the Rules 


bould extinguiſh the Meſnalry, for it is no 


Lord's. And if the Ten't make a Gift in 
7. Rem'r to K. he extinguiſhes all the 


| ag wrong pol the Fee-Simple in K. can 
Je holden of no one, and the Fee-Simple ef 
the Mcſnalties being extinft, there cant 


be 
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be a particular Eſtate thereof, for the pn 
ticular Eſtate, and the Rem'r being as 
Eſtate in Law, i Rem'r can't be iff 
charged of the Meſualty, and the partici 


that the Lord may likewiſe extinguiſh 
Meſnalty, by confirming the Eftate of the 

— 3 Ten't to hold of him in (2) Frankalmoiu, 
393.” or by releaſing to him all his Right. Whez 

the Meſnalty is extinct in the Manner afore 
ſaid, he that was Meſne ſhall diſtrain d 


common Right, for ſv much as the Ren: 


gRep- 134. lar Eſtate remain charg'd. And it is fail 
b. 


ra 
C v 
[en 
7 
he 
ſ 4 } 


paid to him by the Ten't exceeded thy Mm 


aid by him to the Lord, which remaining 
Nw is call'd a Rent Seck by Surpluſage 


And the Conuſee of a Statute that ba. 


Rent reſerv'd on a Leaſe extended and de 
liver'd to him ſhall diſtrain for it, becauk 
he comes to it by Courſe of Law. 

153. If he that has a Rent Seck be once ſeisd 


of any Part thereof, and the Rent be after 


wards behind, he ought to go by himſelf 
or ſome other to the Land, either on the 
Day of Payment, or after, and demand the 
Rent at the Houſe, or on any Part of the 
Land, and if the Ten't deny it, this is 1 
Diſs'in of the Rent, or if he be not ready 
to pay, or be abſent, this is a Denial in 
Law, and a Diſs'in, for which an Afik 
lies; but the Grantee muſt make a De 


mand of the Rent, whether the Ten't be,; 


preſent or abſent, for he can't be difſeis! 


thereof unleſs he demand it. And if tht t 


Ten't be ready on the Land to pay it on tht 
Day, and there be none on the Part of thi 
Grant! 
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rantee to receive it, the Grantee (a) can't (a) 7 Rep. 
fore the next Day of Payment make the 29. 119-207. 
ent a Diſß'or but by a perſonal Demand 

the Rent from the Ten't himſelf upon 
he Land, for no Man ſhall be liable to pay 
Damages, &c. without a wilful Fault. 
b) If Ren't be granted out of one Houſe (5) Cro Co, 
ayable at another, it may be demanacd at 593. 
Ither. 

If one make a Leaſe Z. of Land in two 154. 
ounties reſerving Rent ſuch Rent is en- 


e Pay. 
as 
e dif 
YI Ct: 
is fad 
uſh 1 
pf the 
nile, 
When 
afore- 
un d 


"_ ire, and the Leſſor may in either County 
nin fiſtrain and avow for the Whole: Or he 
ala Day have an Aſſiſe in confinio Comitatus 
2 y 7 R. 2. 10. whether the Counties are 
djoining or not, but the Juſtices ſhall have 


ut one Patent, V (c) the Writs be ſeveral, (c) F. N. B. 
nd one may have ſuch an Aſſiſe for Rent 80. a. 

uing out of more Counties than two; and 

Common Law, if divers Manors, in di- 

Pers Counties, be holden by one Tenure, 

he Lord may have ſeveral Writs of Cu- 

oms and Services in each County, and 

punt according to his Caſe, but if the 

ent do Ce, the Lord can't have ſeveral 

W\rics of Cæſſavit, for the ſaid Writ is given \ 
"Wy (4) Statute, and the Form therein pre- (4) W.2.21. / 
cribd muſt be ſtrictly purſued, : 


3 If the Grantee of Rent recover in Aſſiſe 
Ae Novel Diſs'in, and be after diſſeis d a- 
ſels d gain by the ſame Diſs'or, he ſhall have a 


'rit of Re-difleifin by 20 H. 3. 5. which 
dtatute only mentions Re-difleitin after Re- 
overies by Aſſiſe, or Confeſſion, before 
Jultices in Eire, and yet it is ſaid to ex- 
end to Recoveries on Demurrer, Ec. by 
wel 


nic 


234 Of Rents. 


well before other Juſtices as thoſe, ed War 
Vid. 2 Inſt. for if this be ſo, to what Purpoſe was M. r 
417+ 26. made, which provides . theſe Caje 


and ſeems ro ſuppoſe that they were uff 
evithin the Purview of 20 H. 3. nd 
The firſt Recovery mult be in Aſſiſe fe 
1 Novel Diſs'in, but if it were by a Writ k 
\ Right Cloſe, or Aſſiſe of freſh Force, Mis 
Il Re- diſs'in lies. 1 
1 Every Writ of Re- diſs in muſt be bete e 
i the ſame Diſs'ee and Diſs'or that were Par 
j tics to the firſt Recovery, where Lem is ur it 
ken for non alius; therefore if a Diſs'ee er 
cover in an Aſſiſe againſt two, and after Mad 
diſſeis'd by one of them, he may have a n 
diſs' in againſt him, for here is no new Mm 
fendant not guilty of the former Diſi is 
So where Parceners, or Jointenants are Cn 
ſeis'd, and recover, and make Partition, will 
then are re- diſſeis d, they ſhall have ſeren e r 
Re- diſs ins, for her is no new Plaintiff, . A 
wrong'd by the firſt Diſs'in. If a eme 
Sole recover in Aſſiſe, and take HusbanWome 
and they are re- diſſeis'd, they ſhall have into 
Re-diſs'in, for the Husband only joins wii A 
the Wife for Conformity, ſo that in Efe. 
the Diſs ee is the ſame. If one guilty of ee 
Re-diſs'in make a Feoffment, the DiſsWult 
ſhall have a Re- diſs in againſt him and H E, 
Feoffee, for the Right of bringing this Fs of 
tion veſted in the Diſs'ee, ſhall not be dÞ*rit 
feated by the Feoffment. But if a Dilse ie ſt 
recover againſt one, and afterwards be n Ex 
difſeis'd by him and another, or if he rec! ug 
. 


rer againſt a Fee Sole, and then be red 
ſeis d by her, and another whom ſhe afir 
Ward 
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e Wards marries, he can't have a Re. diſs in, 
75 W. Er here another muſt be join'd in it, who 
C not guilty of the firſt Diſs'in. In an 
re ſſiſe againſt A. and B. A. is found Diſs or, 
nd B, Ten't, the Plaintiff recovers, and 


Miſe MWfrerwards is difleis'd by Z. he ſhall not have 
Writ $ Re-diſs'in againſt him, becauſe he diſ- 


isd him but once. 
The Words of the Statute are, Je eodem 
Tenemento, Ec. yet if one be re- diſſeis'd of 


etwe 

re PyMarcel of that which was formerly recover'd ; 
2 is ur if one recover a Rent Service, which af- 
ce Her becomes a Rent Seck by Surpluſage, 


nd then be re-difleis'd thereof; or it Ten't 

T. recover in Aſſiſe, and then be- 
ome Ten't in T. Apres, Ec. and be re- 
eis d; or if one recover Land to which 
ommon is appurtenant, and then be re- 
Wiſeis'd of the Common; in all theſe Caſes 


ter þ 


Mm, 

ſerenle oy have a Writ of Re- diſs in. 

ff I Aſſiſe is ſometimes taken for a Jury, 
FenWometimes for the whole Writ of Aſſiſe, 


Wometimes for an Ordinance to put Things 
nto a certain Rule. 


Albeit the Words of the Writ of Aſſiſe 


S WII 

Effe e, 9104 vicecomes faceret duodecim videre 
af Nene mentum, c. yet by ancient Courſe he 
JikWuſt return 24. 

id i Every Juror ought to be Liber & Lega- 


of the Neighbourhood, ſufficient in Un- 

lerſtanding and Eſtate, and indifferent as 

We ftands unſworn. 

Either Party. may have his Challenge 

either to the Array of the whole Jury, 

or ſome Default in the Officer that — 
turn 
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turn d it, or to the Polls, z. e. to the pan If t 
cutar Jurors. thet 
A Challenge is either Principal, or tot 
Favour; a principal Challenge is ground, 
on ſuch a manifeſt Preſumption of Partial 
ty, that if it be found true, it unqueliiuhs 
ably ſets aſide the Array, or the juror, hy 
a Challenge to the Favour leaves it tot 
Diſcretion of the Triers. There are my 
principal Cauſes of Challenge to the Aru if 
as if the Officer return any Juror at the Þ; 
ties Denomination, or that he may 
more favourable to one Party than the 
ther, or if the Array be return'd by a Bail 
of a Franchiſe, and the Sheriff return it 
of himſelf, in which Caſe the Party ſhouhje: 
loſe his Challenges, for a Default in HM che 
Bailiff, becauſe the Return on Record i; Win 
the Sheriff's Name; but if the Sheriff C 
turn one within a Liberty, this is good, ufer, 
the Lord of the Franchiſe is put to his = 
tion againſt him. It is alſo a good Cauſe i Co 
a principal Challenge if no Knight be nee! 
turned in an Attaint, or when a Lord 
Parliament is Party, either ſole, or jon 
with others; but it is ſufficient if a Knig 
be return'd, whether he appear or not. Th 
K. muy take a principal Challenge, or 
the Favour, and it ſhall be tried accordis 
to the uſual Courſe, and when he is a Part) 
or in Caſe of Life, the Subje& may take 
rincipal Challenge, but not to the Favoul 
If the Array be challenged on both Sides, 
return'd by one that has no Liberty, or it ; 
Bailiff return a Juror that is not within! 


Liberty, the Array ſhall be quaſhd. 


- Pary 


alWtcorney, or have Part of the Land depend- Finch ot 
ag on the ſame Title, or if he has been 1 e $02. 
Wodfather to a Child of either of the Par- Challenges 


Which implies Diſpleaſure, are depending 


Nees to the Array, and ſuch Exceptions 
W:ioſt a Juror, are principal Challenges of 


W'crif, &c. thereby is not under the Par- 


We Parties, or pwr by Marriage of ei- 


Wc other, it is a Cauſe of Challenge to the 


e Party is Couſin, but if it be found that 
is Couſin, it is ſufficient, whether it be 


If the Sheriff be liable to the Diſtreſs of 


ther of the Partics mediately or immedi- 
ely, or if he be his Servant, or Officer in 
e, or of Robes, or his (4) Counſellor, or (4) Bur 


s, or either of them to his, or if either e Fa- 
em have an Action of Debt againſt him, vu oy. 
if an Action of Battery or_ſuch-like, 


tween them. 'Theſe are principal Chal- 


ge Polls. But if either of the Parties be 
bject to the Diſtreſs of the Sheriff, &c. or 
the Sheriff, c. have an Action of Debt 
gainſt eitherof the Parties, theſe are Cauſes 
Challenge to the Favour only, for the 


's Influence, but the Party under His. 
Conſanguinity, how remote ſoever, be- 
een the Sheriff, or Juror, and either of 


er Party himſelf with the Couſin of the 
eriff, or the Juror, or e converſo, are 
uſes of principal Challenge to the Array 
to the Polls: But if the Marriage be be- 
een the Son of the one, and Daughter of 


avour only. He that challenges the Array 
a Juror for Couſenage, muit ſhew how 


und in the Manner alledged or not. Note, 
hat a Baſtard can have no Kindred. 1 
wo 
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102. 


Co. L. 157. 
b. 158. a. 
Cro. ja. 547. 


Co. L. 158. 
2. 


mon intromittat, and in ſuch Caſe, Proc: 
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Two Strangers made up a Panel faith 
and the Sheriff return'd it, the Array . 
challeng'd for this Cauſe, and the Challeng 


was over-rul'd. 


If the Defendant may have a princinÞ. 
Challenge to the Array, the Plaintiff my 2 
alledge it, and pray Proceſs to the Corone k 


and if he alledge a good Cauſe againſt a 
of them alſo, he may pray Proceſs to th 
reſt, if againſt all of them, the Court ſh 
appoint certain Eliſors, againſt whoſe R 
turn no Challenge can be had; but th 
Plaintiff can't have ſuch Proceſs to the ( 
roners, Sc. unleſs the Defendant will co 
feſs ſuch Cauſe alledged by the Plaintiff: 
be true, and if he will not confeſs it, th 
Proceſs ſhall go to the Sheriff, and the] 
tendant ſhall not challenge the Array i 
that Cauſe. But the Defendant cant! 
ledge ſuch Matter, and pray Proceſs to th 
Coroners. For it ſhall not be intended tt 
the Plaintiff to delay himſelſ, will challen;, 
the Array without ſome actual Parti li! 


and when the Array is quaſhd, Prof | 
ſhall be awarded to the Conte, Sc. . 
ſupre. Note, When Proceſs is once award 
to the Coroner's Ec. for the Sheriff's ad. 


al Partiality, the Entry is, Yice-come; 


ſhall not afterwards be awarded to any n 
Sheriff, but where it was awarded to t 
Coroners, for that the Sheriff is Tent, & 
it may be awarded to a new Sheriff. 
Challenges ro the Polls are four-foff;; 
1. Peremptory, 2. Principal. 3. To the! 
your. 4. For not being of the Hundred. 


5 1. Al 


(a) 1 Ven. 
366 


157. 


Vid. fopra, 
235. 


in England, and by Jurors worth 6 l. pet . 
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hold in the ſame County, out of ancien an 
Demeſne, at the Time of his Appearance Mit 
either in his own Right or another's. Bu] ſhi 
by 23 H. 8. 13. Inhabitants in corporate 

Towns, worth 40 l. in Goods, may try Fro: 
lonies in Seſſions, and Gaol-Deliveries ſir Ca 
ſuch Towns. (a) And this is not repeal'd f Ch 
ſubſequent Statutes concerning Furors. 48 dic 
5 Gu. & Ma. 24. requires that all Tryals nMriſl 
the Courts at Weſtminſter, or before Jiſti the 
ces of Niſi Prius, Oyer and Terminer, u] on, 
Gaol-Delivery, or General Seſſions of then 
Peace, mnſt be by Furors, whereof each i hat 
2worth 10 l. per Annum, of Freehold or ( cho 
fyhold in the ſame County, if the Tryal l tres 


Annum, if in Wales; and Tales Men mil] or a 
have 5 l. per Annum u England, 3 J. per Ex 
Annum in Wales. und 

The Third is in Reſpe& of the Affection prin 
or Partiality of the Juror, as if he be ofÞihal 
Kin to either Party, and if an Action be T 
brought by a Corporation, and the Jura xRppe 
be of Kin to any Member thereof, it is is &. 
principal Challenge, and if a Juror be chu T 
lenged for being of Kin to one Party, it »Þbt th 
no Counterplea, that he is of Kin allo tyictc 
the other, for the FVeuire commands the L. 
Sheriff to return thoſe that are of Kin Ver 
neither. onſ 


It is alſo a principal Cauſe of r 0 
that the Juror is a Witneſs nam'd in th{Puni 
Deed, or hath formerly given a Verdict afMous 
the ſame Cauſe, whether between the ſamſWri! 
Parties, or others: But this is only a Chaco: 


lenge to the Favour, if the Record be d 
aof 
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dien another Court, and not ſhewn forth, but if 
mer N it be of the ſame Court, it is ſufficient to 
But ſhew the Day and the Term. 

rat] It is alſo a principal Challenge that a Ju- 
Fe ror hath indicted the Party for the ſame 
er Cauſe, or hath eaten or drunk at his 
d %% Charge, or taken Money to give his Ver- 
46 dict, or that he is a Pariſhioner of the Pa- 
nN riſh whereof the other Party is Parſon, if 
ust the Right of the Church comes in Queſti- 
„ (| fon, or that he hath been an Arbitrator cho- 
F then by the Party in the ſame Cauſe, and 
ch ;Þhath treated thereof: But an Arbitrator 
d choſen by both Parties, whether he have 
al he treated of the Matter or not, or choſen by 


petone Party, if he has never treated thereot, 

mil fr a Commiſſioner choſen by one Party for 
pet Examination of Witneſſes, and appointed 

under the Great Seal, can't be challenged 

tion prigcipally, but for ſuch Cauſe one may be 

be offfiEhallenged for Favour. 

n be The Party himſelf may labour a Juror to 
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Juraſ#ppear, and diſcharge his Conſcience, buz Hob. 294. 


t is iI S!r anger doing the ſame is an Embraceor. 
cha The Fourth is in Reſpect of ſome Offence 
it Þdf the Juror, as if he bo attainted or con- 
Iſo uf icted of Treaſon or Felony, or any Offence 
s theo Life or Member, or in Attaint for a falſe 
in 0FWerdict, or of Perjury as a Witneſs, or 
onſpiracy at K.'s Suit, or in any Suit for 
enge. or Subject, be adjudged to a corporal 
Wuniſment, whereby he becomes infa- 
ous; ſo if he be outlaw'd in a criminal or 
il Proſecutron; and fome ſay it he he 
xcOmmunicate. 


M 3. Chak 


158. 
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3. Challenges to the Favour are infinite; 
as if the Juror be a Fellow Servant to the 
Party himſelf, or Coufin, Ec. to him n 
Rev'n, which is but to the Favour, becau: | 
he in Revn is not Party to the Record, bu 
it would be a Principal Challenge if he 
were Party by Voucher, Aid, or Re 
ceipt. ; 
4. Challenges for the Hundred avoided 

the Array, by Common Lav, if 4, and h 
I /a) Statute, if 6, of the Hundred, where 
the Cauſe of Action aroſe, did not remain 

on the Jury. But now by 485 5 Ann 16, u 
Hundredors are requir'd except in Preſeci. 
trons Criminal, and on penal Statutes, l. 
envſe in other Caſes the Venire ſhall be, de 
Corpore Comitatus. 1 
yer He that (a) takes ſuch a Challenge, mul 
#1 P:7%- ſhew in what Hundred the Viine lies, and 
(% ©. 1. he (b) mult take it before ſo many arc 
os 6 ſworn as will ſerve for the Hundred, and he Fa h: 
that is challenged for the Hundred ſhall na re 

be drawn abſolutely, but ſhall remain 5rebe 
rer Hundredum. In 

No Hundredors are required when tin 
Jury comes de Corfore Comitatius, or de prone 
7 Hundred", tor that the Lord of tire 
Hundred is Party, W * 

If a Perſon dwell in the Hundred, we ha 


ther he have any Freehold there or not, the 
3t he had a Frechold there when he was! . 
turn'd, and fell it before he appear, he iet 
Th Hundredor; but if he fel all his FreefMhai 
old, he may be challeng'd abſolutely. | ot 
In an Attaiat the Jurors are trouble 1 
and ye: the ſame Number of Hundred 
1 tuſtica 
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uffces; if diverſe Hundreds are in a Leet, 
©. if the Cauſe of Action aroſe in diverſe 
undreds, the Hundredors may come from 
any of them. | 
One ſhall not have ſuch Challenge to the 
polls as he might have had to the Array. 
Ind after one has taken a Challenge to the 
Folls, he ſhall not after challenge the Ar- 
Fav. 
1 When the Inqueſt is awarded by Default, 
e Defendant loſes his Challenges, but the 
Plaintiff does not. 
Tho' a Man can't plead a double Plea, 
Jet he may have diverſe Challenges, bur 
be muſt take them all at once. After the 
Challenge of one Party is tried, and the Ju- 
For found indifferent, the other Party may 
Wchallenge him. 
lf the Party challenge the Array, and it 
aue de found againſt him, and the ſame Party 
ne hallenge the Polls, he muſt ſhew Cauſe 
all nu preſently, 1. e. before the Clerk has gone 
Jr brough the Pannel, ſo muſt the Defendant 
in Appeals of Felony, and where K. is Party, 
en trend ſo muſt he that challenges a Juror after 
fru de is ſworn, and ſuch Cauſe muſt ariſe after 
of the he is ſworn. 
The (a) 82 of the Tales ſhall not be % Bro. 
1 he hallenged by the ſame Party, till that of Chall. 61, 
20t, ofthe Principal be tried; but it the Plaintiff contra. 
vas e Fhallenge the Array of the Principal, the 
he i Vefendant may that of the Tales; and in 
; Free wel Caſe one of each Pannel ſhal! try them 
ly. both. | 
ables If the (5) Array of the prireipal Fannel (14H. 7. 
redo: quaſh'd,, the fame 'Trers ſhall not try Rl 
meg M 2 the contra. 
p 


inck of 5 
— — ſhall be tried by them that are ſtworn. If th 
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the Array of the Tales; but if they affim 
the Principal Pannel, they ſhall try the Ar. 
ray of the Tales. ; 

The Challenge of the Array ſhall be tri 
by two of thoſe impannelled, to be a 
pointed by the Court, not more than tw; 
without Conſent; but when the Court ha 
nam'd two, they may for ſome ſpeciilſ 
Cauſe, alledged by cither Party, nameſ f. 
others. And if the Polls be challenged e 
before any of the Furors are ſtcorn, the Couſhy; 

all appoint two Triers, of thoſe that am. 
impannell id, and if they try one, and heb, 
ſworn, they three ſhall try another, and i 
he be found indifferent, and ſworn, th: 
two Triers ſhall ceaſe, and the two Juron 
ſworn ſhall try the reſt. And a Challen e 
the Polls taken afrer any Furors are for 


Plaintiff challenge ten, and the Defendant 
one, and the 12th be ſworn, he ſhall b. 
added to one of them challenged by tht 
Plaintiff, and the other challenged by ti 
Defendant. 
Such Challenges 2s do not ſound in R 
roach of the Juror, ſhall be examined « 
pi Oath to inform the Triers. | 
When the Plaintiff recovers per viſum 7Þ 
ratorum, there ought to be 6 of the Jurd 
who have had the View, or have knol 
the Land. 5 
Challenges have been allow'd 2 4 Fr 
prietate Probanda, and ina Writ to enqu 
of Waſte. La 
A Lay-Man having an Intereſt in Tytiq 5: 
Penſions, or other R ih 


| 
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affirn {being deforc'd thereof, by any Claiming the 
e A. ſame, may have an Aſſiſe, or other original 
© Writs by 32 H. 8. 9. for they are made Lay- 

> triel¶Inheritances in the Hands of Lay-men, and 
de ap ſhall be Aﬀets, Men ſhall be Ten'ts by Cur- 
n tuo teſy, and Women endowed of them. The 
rt hu Aſſiſe for em muſt be e Libero Tenemente, 
ſpecilſ and a ſpecial Plaint made. But a Precipe 
name ſhall be 9904 redgat omnes Somuimodas de- 

enged eim Majores minutas & mixtas infra D. 
> ComMyroguo 1040 creſten” contingen” ac anuuatins 
at onErenovan'. But before that Statute, Lay men 
| hebe had no Remedy for the Recovery thereof. 
and i And by the ſaid Statute, and 2 & 3 Tad. 
n, the. 12. Lay-men, as well as ſpiritual, ſhall ſuc 
JuronWWor the not ſetting out, withholding or re- 

en eWMuſing ro pay Tythes and Offerings, and 


for Bother Spiritual Nuties, in the Spiritual 
If thelCourt, a 520 tler; wet it is a Common 


tendnW”r1ftice ro [2 for Nets by Engliſh-Bill in 


hall b Haucciy cr Frxcheguer, for it is ſaid, that 
by Hurt of Equity bed altes Furifliftion in 


by Wl! Cafes, and it ſeems that the ſaid Statutes 
. „hun to reſtrain the Common-Law 
in N.. fit in iming a net Furiſaiftion aud 
ined r 7e ta frem other Courts a Furiſaiftion 
Wy veſted in them befere, And the 2 & 3 
ſum JW. 13. enacts, That whoever ſhall ſubſtract 
e JurWredia| Tythes, ſhall pay the treble Value, 
> Knol Jo be recovered at Law, or the double Value 
$0 be recover'd in the Spiritual Court; and tho” 
be not ſaid to whom it ſhall be paid, yet 
e Owner of the Tythes, whether he be 
ay or Spiritual, ſhall have it, for when 
Tyte Statute gives a Forfeiture againſt him that 
ties iſpoſſeſſes another of his Duty or Intereſt, 

b. M 3 the 

| 


2 4 Pr 
| CNCU 
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% 
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it. And a Man may have any other re 
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the Party wrong'd and not K. ſhall have] 
Both Lay and Spiritual Perſons may ſue h 
either Court. 

If there be Lord and Ten't, and the Lon 
grant the Rent, faving the Services, at 
the Ten't attorn; tho' this give a Seifin j 
Law, as the Delivery of a Deed does whe; 
Rent is granted cut of Land, yer if uc 
Rent he denied the next Nay f Paymer 
the Grantee has no Remedy, (in Law ag 
Equity.) . If this be not to be underſtui 
of a Grai:t made without valuable Conſiderat 
on. But if the Ten't, when he attorns, ove ſt! 
Piece of Money, or a Ring, or an Ox, . 
any valuable Thing, in the Name of Seth 
ot the Rent, this gives ſuch a Seiſin as wi 
meintain an Aſſiſe the next Day of Py 
ment, if the Rent be denied, tho' it ben 
Part of the Rent, nor ſhall be abated outs 


Action for a Rent Seck after actual Seit 
thereof once had, as well as for otbe 
Rents. | 
There be ſeven Cauſes of Difs'in of Ref 
Service. 7 
The firſt is, Reſcous of a Diſtreſs taken 
the Rent behind. | 
The ſecond is, Reſiſting the Lord int 
king a Diſtreſs. | 
Reſcous is properly a Setting at Liber 
againſt Law a Diſtreſs taken, or Perſon a 
reſted by Proceſs or Courſe of Law. But 
the Lord diſtrein for Rent when none! 
due, the Ter.'t may lawfully make Reſco 
or Reſiſtance; and ſo may a Stranger, if! 
Beaſts be diſtrein'd for Rent when _ 
| abi 


I 
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hare behind. And if the Ten't tender the Rent 

to the Lord, when he comes to diſtrein, 

nd yet the Lord will diſtrein, or if the 

ze Lon Lord diſtrein any Thing not diſtreinable, as 

es, end Beaſts of the Plow when other ſufficient 
deiſn;Diſtreſs may be taken, the Ten't may make 

es when Reſcous, ſu may he if the Lord diſttein in 

if the (2) High-way, or out of his Fee. But (% Marl, 
aymen if the Lord come to diſtrein, and have view 1s. 
Law of the Cattle, and the Ten't or any other to 

ger ſlulſ prevent the Lord drive them out of his Fee, 
iter Mend the Lord purſue, and diſtrein them, 

„ girei the Ten't can't reſcue them; for in ſuch 


ſue i 


16. 


Ox, {Caſe in Judgment of Law they are taken 
f Coir Mhwithin his Fee, and ſo ſhall the Writ of 
as ui Reſcous 1 But if they go of them- 
of pal ſelres out of the Fee, or be driven off for 
it be ether Cauſe, whether before or after the 
1 out Lord's View, or if the Ten't drive them off 
her ni purpoſely before the View, the Lord can't di- 


trein out of his Fee: But now by 8 Anpæ, If 
my Leſſee ſpall fraudulently convey his Goods 
ſem the Premiſes to prevent the Tefſer's 
Diſtreſs, the Leſſer nay within 5 Deys ſeiſe 
rem, &c. as a Diſireſs wherever fern. 
aken fut if they be ſold Bona Fide, befcre the Leſ- 
er's Heiſure, he can't diſtrein them. 
-d intÞ None can diſtrein for Damage Feaſant 
unleſs the Beaſts be Damage Feaſant at the 


1 Sei 


y Othe 
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Liber ime; therefcre if one come to diſtrein fer 
fon MPamage Feaſant, and ſee the Beaſts on his 

ButW-and, and the Owner of them drive them 
none WA purpoſely to avoid the Piſtreſs, and the 
NeſcolLen't diſtrein them, he may reſcue them. 
r, if! one not guilty be arreſted by the Sheriff 
none ef his own Authority for Felony, he may 


behig M 4 reſcue 


1 


W. 2. 25. 


tift's Title whereby he is delay d, but u 
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reſcue himſelf; but if he had been takenh 
Force of a Capias for Felony, he could not 

The Third is Suing a Replevin *rir} 
Cauſe by Writ or Plaint, for tho' it be regy 
larly true that a Man ſhall not be puniſh! 
for ſuing Writs in K.'s Courts, the Rut 
fails in this Cafe, becauſe it diſturbs thi 
Lord of the Mean by which he is to comet 
his Rent; ſo the Turning of the Stream is; 
Dils'inof the Mill, am guia adimit Medium 
airimit Finem; ſo to diſturb a Man to ente 
and manure his Land is a Diſs'in of thi 
Land, qui enim obſtruit Aditum, defirii 
Cominodum. 

The Fourth is Incloſure, for the Loi 
can't break open the Gates, or break don 
the Incloſures to diſtrein. 

The Fifth is to counterplead the Plain 


plead Nu! Torr, Ec. is no Diſs in. 
The Sixth is to vouch a Record, (vt Here 
the taking of the Aſiſe is deſerr d,) and ti 
of it at the Day given to bring it in. 
The Seventh is when the Ten't meets ti 
Lord or Grantee, going to diſtrein for, « 
demand the Rent, and menaces them 
ſuch a Manner, that they dare not got! 
the Land to diſtrein for, or demand tb 
Rent behind for fear of bodily Hurt. 
And there are 8 Cauſes ot Diſs'in of 
Rent Charge, vis. all the Cauſes aforeſzid 
and alſo Denial; but Denial is no Diſs in d 


a Rent Service, for he that has ſuch Rely 
ſhall not be ſaid tobe diſſeis d, whilſt the prope; 
Remedy given him by Law lies open to hilly, 


bit the Grantee's Poxver todiftreinmay bei 
Certail 
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rtain, becauſe it depends wholly on the 
lidity of the Clauſe in the Deed, there- 
re if he wwatve it, he ſpall at leaſt be in as 
xd a Caſe as if there ere no ſuch Clar'ſe. 


akenh 
uld not 
Hon 


e regunere are two Jointenants, and the Gran- 
uniſhie of a Rent Charge diſtrains, one makes 
1e Ru eſcous, both are Diſs'ors, for the Diſtreſs 
rbs the a Demand, and the Non payment & 
come ufenial and Diſs'in, but the Reſcuer alone. 

4M 1548 a Diſs'or with Force. a | 
Iediun And there are 3 Cauſes of Diſs'in of a 


o ente 
| of the 
aeſtrui 


ent Seck, vis. Denial, Incloſure, and 
reſtslling the Way, Oc. 

By 32 H. 8. 37. Exccutors or Adminiſtra- 
rs of a Man ſeis d of a Rent Service, Rent 
harge or Seck, in Fee, or Tail, or for 
may diſtrain, or have Debt for the Ar- 
ars incurr'd in the Life of the Teſtator, 
Inteſtate. But at Law there was no Re- 
edy for Executors, c. of a Man ſeiſed of 
ch Rent to recover ſuch Arrears, as long 
the Freehold of the Rent continued, but 
ter an Eſtate L. in Rent determin'd, the 
le xecutors at Law might have had an Ac- 
eets tan of Debt. | 

for, ¶ By the ſaid Statute the Action of Debt 
hem uM. only againſt him that took the Profits, 
t go hen the Rent was behind, and his Execu- 
and ti rs or Adminiſtrators; but a Diſtreſs may 
b. N taken on the Land in the Hands of any 
> IN 0 "Waiming by or from him, 7. e. under him, 
oreſzid t not above him as Lord by Eſcheat. 

iſs in OY But where the Teſtator or Inteſtate had 
Ren Remedy, the Executors or Adminiſtra- 
Fidler have none, as where the Lord grants 
to hin ay his Seigniory before his Death. 


Leun M 5 The 
CerTai 


e Lord 
k dow 


> Plain 
but 1 


thoreay 
and ful 
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* The Lord's Executors can't diſtrain hin 
in Rem'r for the Arrears in the Life of Þ call 
Ten't J. for he claims not under him; bu pe] 
it a Rent Charge be granted to A. for the Þ ma 
Life of B. and then the Land be lett to C. He 
for Life, Rem'r to D. the Rent is behind, Þ Me 
S. dies, and after C. dies, A. may diſtranÞ 1 
D. for all the Arrears, in Reſpe& of the Þ of 
diffetent Penning of the Act in thoſe two Lai 
Caſes, for the Statute expreſly ſays, tha Þ {ic 
Ten't pur autre Vie of Rent, his Fxec-Þþ the 
rors, &c. ſhall diſtrain for the Arrears, in Þ vin 
ſuch Manner as he might have done, if ce. att; 
ſtuyque Vie ha# been alive. „on 
The faid Act extends to all Rent, whe- ig 
ther it be reſervd in Money or Corn, Cc. $hi 
and whether it be payable every Year, or die, 
every 2 or 3 Years, Cc. but it extends not I to! 
to corporal Services, nor to a Nomine Pe. wit 
2, (but for this he and his Executors may Þ Do 
have Debt ;) nor to Relief, (but for thi 1 
the Lord may diſtrain, and the Executorn ger 
may have Debt.) * hay 
The Husband of one ſeis'd of Rent in the 
Fee, Sc. ſhall after the Wife's Death hae! 7 
the ſaid double Remedy for the Arrears ir tha 
curr'd before and after Marriage; but u the 
Law he could only have Debt for thoſe that Þ Cor 


| Jacurr'd during the Coverture. ' EG 
Bu 
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and 


163. Pr. are where a Man ſeis'd in Fee em 

or T. has Iſſue only Daughters, or die to x 

without Iſſue and leaves Siſters, Sc. and oth, 

the Tenements deſcend to ſuch Daughter | in a 
. 1 4 


him 
fe of 
; but 
r the 
to C. 
Lind, 
train 
the 
two 
that 
ecu. 
„ it 


f ce- 


dies 
and 
ten 
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or Sifters, Cc. and they enter. They are 
called Parceners, becauſe they are com- 
pellable by Writ de Partitione facienda, to 
make Partition; and all of em are but one 
Heir to their Anceſtor, and yet they have 
Moieties, Ec. in the Land deſcended. 
| If a Man have two Daughters, and one 
of 'em be attainted, the Moiety of his 


Lands ſhall deſcend to the other; but it is 


ald, that if a Leaſe L. be made, Rem'r to 
the right Heirs of A. being dead, and lea- 


ving Iſſue two Daughters, whereof one is 


attainted, the Remr is wholly void ; for 
none can furchafe. by the Name of Heir that 


Ii not completely Heir. Donor reſerves two 
© Shillings Rent during his Life, and if he 


die, his Heir being within Age, then 20 5s, 
to his Heirs 3 he dies leaving one Daughter 


*Þ within Age, and another of full Age, the 


Donee ſhall hold by Fealty only. 
lm a real Action brought againſt Parce- 
ners, if one of em be within Age, ſhe ſhall 


have her Age, and for the Nonage of one 


the Parol ſhall demur againſt both. 

Land is given in T. Male, on Condition, 
that if the Donee dic without Heir Female, 
the Donor ſhall re-enter; this is a void 
Condition, becauſe it is repugnant to the 
Eſtate. 

Ihe Freehold of Parceners, whilſt undi- 
vided, is entire as to 2 Stranger's Precipe, 
and fo it remains after the Neath of any of 
em, but between themſelves it is ſeveral ag 
to many Purpoſes, for one may infeoff the 
other. The Iflues of Daughters ſhall join 
in a Procipe, when the common Anceſtor, 


from 


164. 
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from whom they both muſt claim as Heir, 
was laſt actually ſeis d, but where the Tur 
Daughters were ſeis'd and diſſeis d, their Ipeir 
Iſſues ſhall not join, becauſe they ſeverally Fn [ 
claim as Heirs to their Mothers, yet when his 
they have recovered, they are Parceners as And 
their Mothers were, and jhall join in Aſſiſe hnor 
if diſſeis d; and one Precipe lies againſt can 
*em, and one of them may releaſe to the Ft. 

other, If 

By the Statute of Gloc. 6. If a Man die 
having many Heirs, whereof one is Son or 
Daughter, &c. and the others in a more re- 
_—_ Degree, they ſhall join in a Mortan- 
ceſtor. 

There is a Deſcent in Capita, and in Stir. Hi 
pes, the Firſt is to the Daughters themſelves, 
the Second to their Iflues, the Daughters 
take equally, the Iſſues as much as their 
reſpective Mothers would have taken. 

A Rent Charge may be divided between 
Parceners, even before they have had aQual 
Seiſin of it, but Eſtovers appendant to a 
Houſe, a Corody, Common of Paſture or 
Piſchary uncertain, a Villein, Mill, or (4 
Caſtle us'd for Defence of the Realm, Ec. 
can't be divided, but the Eldeſt ſhall have 
them, and make Allowance for the Value Ih. 
in ſome other Inheritance, but if the Ance- Vith! 
{{or left no other Inheritance, then one ſhall pf 
have them one Year, and the other the tion 
next, or ſome ſuch Way. Nans 


M. bargains and ſells a Manor to B. by Pat 
Indenture with this Clauſe, provided ab Expre 
ways, and the ſaid B. covenants and grants here 
to and with the ſaid M. his Heirs, and Com; 


Aſſigns, Þ 


eirs, 
the 
heir 
ally 
hen 


Compulſion. 
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\ ſigns, that they may dig for Ore and 
arf, forthe making of Allom in theWaſtes, 
being Parcel of the Manor, by this M. has 
an Inheritance in this Power, and g. and 
his Heirs and Aſſigns may likewiſe dig. 
And M. may aſſign his Intereſt to one or 
more working with a Joint Stock, but he 
can't aſſign it in Part, or any Way divide 
it. 
If an Earl leave only Daughters, his Poſ- 
ſeſſions ſhall be divided, and K. may give 
the Dignity to which of them he pleaſes, 
ut if he leave but one Daughter, the Dig- 
nity deſcends to her, and her Poſterity. ir 
bne hold by an Office of Honour, as of 
High Conſtable, the eldeſt Daughter ſhall 
before Marriage execute it by Deputy, af- 
ter by her Husband. 

Warranty annex'd to Parceners Lands re- 


mains after Partition, ſo aces Warranty an- Vie.z1 H. 


„ex to the Lands of Fointenants if they 8. 1. 
nale Partition by Force of the Statute 
but if Jointenants make Partition at Com- 
non Law, it is deſtroy' d. If one ſeis'd of 
Manor have by Preſcription a Privilege of 
keeping a Woodward in Wcods, Parcel of 
the Manor within a Foreſt, and of having 
the Bark of all Trees fell'd by the Foreſter 
within ſuch Woods, and make a Feoffment 
of the Manor to two, and they make Par- 
tion thereof, yet the ſaid Privilege re- 
mains. 

Partitions between Parceners are either 
xpreſs, or implied: Of expreſs Partitions, 
there are four by Conſent, and one by 
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The tſt Partition by Conſent, is when oth 
they agree to divide the Lands into equal ber 
Parts in Severalty, and that one ſhall haye 
ſuch a Part, and another ſuch a Part, c. Fin 

The zd is when they agree that ſome Me 
Friends ſhall divide the Lands into equal Tei 

Parts, and then the Eldeſt ſhall chuſe firſt Next 
one of the Parts ſo divided, &c. unleſs they N and 


ö otherwiſe agree. The Part choſen by the Ane 
166. Eldeſt is called Exitia Pars; but this Pr. ¶ her 
| vilege is Perſonal to the Eldeſt, being are 
given to her out of Reſpect to her Age, mai 
and deſcends not to her Iſſue, for if ſhe die, Hus 
the next Eldeſt fhall chufe firſt. is d 

But if they have an Advow ſon, the Law the 
gives the firſt Preſentation to the Eldeſt if N cov. 
they can't agree, and this Privilege goes 
05 her Iſſue, Aſſignee, or Fen't by Cur 
rely. 

The zd Partition is when the Eldeſt di- 
vides, and in ſuch Cafe ſhe ſhall not 
chuſe. 

The 4th is when after the Land is div: 
ded they caſt Lots for their Shares. 

The expreſs compulſary Partition is by 
Writ de Partitione Facienda, the Words d 

T67. which are Cum eadem A. & 2. in 

Vid. ſup. 1. ſimul & pro indiviſo Teneant tres Acru v 
Terre, Sc. Note, That the Word Tent 

in a Writ always implies a Ten't of the 

Freehold; therefore, if one of them be 

difleis'd by the other, no Writ of Partition 

lies, and if one of them make a Leaſe L 

RY the ons ſhall not have a Writ of Partition 

(a) Co. L. againſt her, (a) but againſt her Leſſee it 

Vi ſhall; and if one make a Leaſe T. 2 0 


Vid. ſupra 
69. 2 other 


ther before this is given. 
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ether may have a Writ of Partition againſt 
ber. 

There are alſo ſeveral implied Partitions 
in Law, as if there be three Parceners of a 


Meſnalty, and one of them purchaſe the 
| Tenancy, this is a Partition in Law, and 


extinguiſnes the Meſnalty for a 3d Part, 
and the Lord muſt make ſeveral Avowries. 
And if one Parcener infeoff a Stranger of 
her Part, the other Parcener and the Feoffee 
are Ten'ts in Common. And if both of 'em 
marry, and have Iſſue, and die, leaving 
Husbands Ten ts by Curteſy, the Parcenary 
is divided, and feveral Precipes lie againit 
the Ten'ts by Curteſy, Sc. But if one re- 
cover againſt the other in Aſſiſe, or auger 
0biit, yet they remain Parceners, for as the 
Plaint was for a Moiety, the . and 


Execution muſt be purſuant threunto. 


In a Writ of Partition, the firſt Judgment 


is, quod Partitio fiat inter Partes predic. 
tas; and thereupon a Writ is awarded to 
the Sheriff, that he in proper Perſon ſhall 


go to the Tenements, and by the Oath of 
12 lawful Men of the Neighbourhood, in 


the Preſence of the Parties, ſhall make 
Partition between them, and allot one Part 
to the one Plaintiff, Sc. making no Men- 
tion of the Eldeſt more than of the Young- 


eſt; and when the Partition fo made is re- 


turn'd under the Seals of the Sheriff and 
Jurors, Judgment ſhall be, guoed Partitio 


Predicta Firma & Stabilis in Perpetuum 


Teneatur; and this is the principal Judg- 
ment, and no Writ of Error lies 8 the o- 
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Vid. 10 p. 6 be by Patol, and Rent, or Eſtovers, which pes 


170. 


in Courſe of Parcenary, tho' it were grant. 
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Partition between Parceners might at Tau 


lie in Grant, might be reſerv'd or granted, lud 
without Deed, for Equality of Partition out Pa 
of the Land deſcended, but not out of oV. 
ther Land, and Rent ſo reſerv'd, or grant. ul 
ed, is diſtrainable of Common Right, tho 
it be not Rent Service. But Q. If Pan 
Petitions be not reſtrain'd by 29 Ca. 2. ; 
If one Parcener grant a Rent to the other 
pro Reſiduo Terre, and do not grant it out 
of any Land in certain, yet it ſhall be in- 
tended to be out of her Purparty. 

A Rent granted to Parceners for Equality 
of Partition, or reſervd by them on a Feoff. 
ment made by them of the Land which 
they had in Parcenary, ſhall deſcend, Ec. 


ed or reſerv'd in joint Words. 

Jointenants or Ten'ts in Common could 
never make Partition by Parol, but by Deed 
they might; and Ten'ts in Common might 
have executed a Parol Partition by Livery. 

A Partition made of Lands in Fee by 
Parceners of full Age binds them for ever, 
whether it be equal or unequal, ſo does an 
equal Partition of Lands in Tail, but if it 
be unequal, it concludes them only during 
their Lives to defeat it, but the Iſſue of her 
that has the lefler Part may after her Death 
diſagree, and enter, and occupy in Com- 
mon the Part allotted to her Aunt. Tent 
in ſpecial Tail has Iflue a Daughter, his 
Wite dies, and he has Iflue another Daugh- If 
ter by a ſecond Wife, and dies, the Daugb 
ters make Partition, the Eldeſt is, in Re 


ſpect 
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100 q of the Privity of their Perſons, con- 
ted luded to impeach it during her Life; but 
our & Partition between mere Strangers is void. 


leaves two Daughters Baſtard Eigne, & 
ulier Puiſue, they enter and make Parti- 


luded for ever. 

An equal Partition made by the Parce- 
ers, and their Husbands ſhall never be 
woided, tho' afterwards it happen to be- 
ome unequal, by overflowing of Water, ill 
Husbandry, Oc. and a Rent granted by 
Husband and Wife for Owelty of ſuch Par- 
tion, ſhall charge the Land for ever. But 
he Wife muſt be a Party to ſuch Partition. 
If it be unequal at the Time when it is 
ade, it ſhall bind the Husbands while 
w live, but the Parcener which hath the 


ud Neſſer Part, may after her Husband's Death 
ed Pater into her Siſter's Part, and defeat the 
*oht Partition, not only for ſo much as will make 


er Share equal with her Siſter's, but for 


% he Whole; but if ſhe enter into, and agree 
ver, No the unequal Part, ſhe is bound for ever. 
A Partition made by Force of K.'s Writ, 


2 


on, the Mulier and her Heirs are con- Co. L. 24% 


Co. L. 169. 


171. 


© i Netween Parcencrs of full Age, or Infants, 
ring tr Ferzes Covert, whether equal or unequal, 
her Hall never be avoided. A Partition equal- 
ach Wy made in Chancery between Parceners, 
om. ho were K.'s Wards, at the full Age of 


ent he Eldeſt, bound them for ever, (if Part 
his f the Capire Lands were · allotted to each 
chem ;) but if it were unequal, it might 
e avoided by Scire Facias out of Chancery, 
Re- r by a Writ of Partitione Facienda, for no 


dec adgment was given on ſuch Partition. 
5 A Par- 
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Co. L. 166. A Partition made by one of Nu ſane Meh; 


172. 


1 Ley. 86. 


Bailiff is a Servant who has the Adminiſtn 


mory binds herfelf, but not her Iſſue, ui. 
leſs it be equal. And an equal Partitialfſyqa: 
made by one under Age ſhall never be ou; 
voided; if it be unequal, it may be avoidſſhe : 
ed by her, either during her Nonage, or a gain 
ter her full Age, but if ſhe take the wh boin 
Profits of the unequal Part after her filwhi 
Age, ſhe is bound for ever. 

The full Age of Male or Female in com. 
mon Speech is underſtood of the Age of 
Years, for before that Age one can't bin 
himſelf by any Deed, nor alien Land «fff 
Goods; but he may bind himſelf in 2 /iig 
Bill, to pay for neceſſary Meat, Drink, Aj 
parel, Phyſick, good Teaching, Ec. but! 
Bond with a Penalty for the Payment « 
ſuch Debt is not good. If he preſent n 
to a void Church, it ſhall lapſe after fri 
Months. If he be an Executor, he may re 
leaſe on Payment, not without; and gent 
rally what the Law binds him to do is goo 
if done by him voluntarily without Suit d 
Law. 

One under Age can't be a Bailiff or Re 


ceiver, nor charged in Account as fuch, 


tion of Lands for the Owner's Benefit, ni 
he is chargeable in Account for the Prot 
he has raiſed, or reaſonably might haſh 
done, his Expences deducted. An Accoun 
againſt a Receiver, is when one receive 
Money for another's Uſe to render an Ac 
count, but ſhe ſhall not be allowed his E: 
pences, for this Cauſe a Bailiff ſhall not 0 
charged as Receiver, for then he fl. o id i 


hi 
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is Expences. In an Account againſt a Bai- 
if, the Plaintiff need not ſhew by whoſe 
Hands he receiv'd the Moncy, as in an Ac- 
ount againſt a Receiver he muſt, except he 
be a Merchant, and bring an Account a- 
Neainſt another Trading with him with a 
oint Stock to their common Profit, in 
which Caſe naming himſelf a Merchant 
he may have en Account againſt the other 
Framing him a Merchant, and ſhall charge 
him as Receptor Denariorum ipſius B. ex 
quacungue Cauſa & Contractu ad cemmu- 
nem Utilitatem ipſorum A. & B. Provent- 


ſing 1t1:972, and the other ſhall account for 
» ApMlwhat he might have receiv'd, and be allow- 
but ed his Expences. One Jointenant making 
nt the other Bailiff of his Moicty ſhall have 


it nan Account againſt him. A Man can't be 
charged in an Account but as Guardian in 

Socage, Bailiff, or Receiver. | 
liner jurare non poteſt, therefore he 
:nt be a Juror, nor wage his Law, and if 
he make Default in a Præcipe quod rea- 
ln, in which Caſe one of full Age may 
age his Law of Non Summoms, he ſhell not 
de prejudiced by it, becaufe the Mean to ex- 

uſe the Default is taken away by Law. 
Parceners cf two Parcels of Land, one in 
Fee, the other in T. make Partition, by 
which the Land in Fee is allotted to the 
counWne, that entail'd to the other; this ſhall 
.cl\Wever be avoided by the Iſſue of her to 
hom the Land in T. wes allotted, nor by 
he INue of the other, if it were equal, 
nd the Land in Fee deſcend, or the 
Rev'n 
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Rev'n thereof expectant on a State T. 9 
J. but if ſhe that has the Fee alien in Fee, 
or T. and have Iſſue and die, the Iſſue may 


avoid the Partition, and enter on the 


Land entail'd and hold in Purparty wit 


her Aunt, for the Partition is no Diſconti. 
' nuance, nor can the Tail be barr'd without 


full Recompence, and it was the Folly cf 
the other Parcener to take the Land T. of. 
ly, for ſhe might have challeng'd a Moien 
of the other. So when a Woman that hx 
Title of Dower out of three Manors, take 
one for her Dower, it is ſaid, ſhe ſha! 
hold it charged with her Husband's Incum. 
brances, for ſhe might have had a zd of l 
Three, and have holden the ſame di ſcharg 

A. leaves two Daughters, and two Acte, 


in one of which he has a good Title, inthe 


other a bad one, one takes the one, thei 
other the other, and after an Eſtate of Free- 


hold is evicted from the Parcener that had 


the Acre with the bad Title, either as u 
the Whole, or Part of her Purparty, ſte 
may enter and avoid the Partition as to tie 
Whole. But if ſhe alien her Part in Fee 
before the Land is recovered, ſhe can't en 
ter into the other Acre, ſor an Alienation in 
Fee diſſolves the Privity, but a Leaſe I. u 
Y. or Gift in T. does not. And rhe in th 


Cafe above the Rev'n expetant on a Stat 


in T. mode by the Parcener which had i 


Fee, be of fo ſmall Conſideration in Las, 
that it fnall not be eſteem'd a Recompentt 


Srfecient to bar the Entry of the Ire mi 


the Lands in T. allotted to the cther Part 
ner, yet in this Caſe a Rev'n on 4 Stalc J 
| ine 
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aſuch as it continues the Privity of the 


_ parcenarp, ſhall give the Parcener or her 
ma. Ie all the Privileges incident thereto. 

ry, When a Parcener having made Partition, 
with r one that has made an Exchange, enter 
ont. by Force of the Condition implied by Law 
thou ſion every Partition and Exchange, for the E- 
ily action of any Part of what was allotted to 
ron them, they thereby avoid the whole Parti- 
dien tion or Exchange. Yet if a Parcener be im- 
t be pleaded, and vouch the other by Force of 
rake; the Warranty implied in Law, ſhe ſhall re- 
ſh," Nover but ro Rata, for that will make her 


Part equal with her Siſter's. But where a 
lan vouches another by Force of the War- 
ranty implied by Law on an Exchange, he 
all recover a full Recompence for the 
Lands recover d againſt him, fcr it ſpell be 
intended that on the Exchange he gave to 
Fe other Lands to the full Value of them. 
W 9 ranger ng a Parcener that makes a 
„ Feoffment of her Part, doth thereby wholly 
liſmiſs herſelf from having any Part of the 
„and as Parcener ; yet if her Feoffee be 
Fe. (mpleaded and vouch her, ſhe may have 
\id of the other to deraign the Warranty 


t er 
„n u karamount, but not to recover pro Rats. 
„nd if a Parcener infeoff her Son and Heir 
„ pparent, and die, the Son may vouch the 
dianether Parcener to deraign the Warranty Pa- 


mount, tho he come to the Land by 
Feoffment, becauſe the W. rrat ty betwixt 


PG 
N * © 
im and his Mother was ct by Act of 
Clic * y * . yg . 

. Maw, 4, ſeis'd of Lana has iflue two 
0110 * . — = - N 
aughters, and makes a Ct in 7. to one 


te h of 
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of them, and dies ſeis'd of the Rev'n, an 
the Donee is impleaded, ſhe ſhall not hay 
Aid of her Siſter to recover pro Rata, c 
ro deraign the Warranty Paramount, for her 
Sifter is a Stranger to her Eſtate Tail. 27 
in this Caſe ſhe may vonch herſelf and | 
Siſter, if her Eſtate were made to her wit 
Warranty. | 

None but Parceners could at Law hare 
the Writ de Partitione Facienda, but th 


Parcener might have it againſt her Siſter hie f 
Alience, or Husband being Ten't by CuNalu 
tely, aon, Converſo., If there be three = th 
ſters, and the Eldeft purchaſe the Parſe « 
of the Youngeſt, ſhe (fall have the {ad to 
Writ againſt the middle Siſter; and if ti ut 

Husband of the Eldeſt purchaſe the Pan" N 
of the Voungeſt, he and his Wife may har ffem 
it againſt the middle Siſter. By 31 HMece 
1.& 32 H. 8. 32. all Jointenants and Ten'0tc 
in Common may have the faid Writ, and narr 
Ten't by Curteſy by Equity of them, but Herti 
Parcener and her Siſter's Feoffee ſhall Mut t 


join in ſuch Writ, for one has a Remedy h 
Statute only, the other only at Law. 
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PaArcences by Cuſtom, are the Sons of on 
ſeis'd in Fee or T. of Land of the N: 
ture of Gavelkind, which ſhall equally! 
herit, in Reſpect of the Cuſtom * the Fee 
not in Reſpect of their Perſons, for they 
not one Heir, as Daughters are ; and t 
Writ e Partitione Facienda lies betwee 
them; but the Declaration muſt mentic 
th 
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he Cuſtom, as to fay, that the Land is of 
he Cuſtom of Gavelkind ; and Gavelkind 
and Burgh Engliſh differ in this Reſpe& 
fom all other Cuſtoms, that the Law takes 
(otice of them when generally alledged. 

There is a Partition of a different Nature 
om any of thoſe afore-mention'd ; as if one 
eis d of Land in Fee have Iſſue two Daugh- 
ers, and give Part thereof to one of them 
t chend her Husband in Frankmarriage, and 
ie ſeis'd of the Remnant being of greater 
aluc than that given in Frankmarriage, 
a this Caſe the Remnant ſhall deſcend to 
be other Siſter only, and ſhe ſhall occupy 
tto her own Uſe, unleſs the Donees will 
put the Land given in Frankmarriage 
n Hotchpot, 7. e. together with the ſaid 
Nemnant, and if they offer to do it, and the 
H $Warcener refuſe to put the Land in Fee in 
bene lotchpot with the Land given in Frank- 
— anfarriage, the Donees can have no Writ of 
Wartition, becauſe they do not hold 7/71, 
Nit they may enter into the Land in Fee, 
Wd hold in Parcenary with her; when the 
ands are put in Hotchpot, and the Value 
f each Acre known, Partition ſhall be made 
nthis Manner, vis. the Donees ſhall retain 
he Land given in Frankmarriage, and ſhall 
Wave ſo much of that in Fce deicended, as 
ill, together with the Land given in 
rankmarriage, make their Share eque] to 
What of the other Parcener. And after ſuch 
Aartition, the Land given in Frank marriage 
all be as the other Land deſcended, and 
the Donces be implezded thereof, they 


entichall have Aid of the cther Parcener: In 


tl | like 


156. 


177. 


Co. L. 176. 
b. 


178. 


179. 


And it ſeems, that the Dunces (hall hav 
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like Manner, a Parcener that has Reukle 
ranted to her for Owelty of Partition, ſhallff®* 
—— the ſame in Courſe of Deſcent. | 

The Writ e rationabili parte Bonorun 
lies not without a Cuſtom ; The Childres 
reaſonably advanc'd by the Father in hi 
Life with any Part of his Goods, ſhall hay 
no further Part therof. In London, a Chill 
advanc'd by the Father with any Part ff 
his Goods, ſhall have no Part of thoſe thy 
he leaves at his Death, unleſs the Father de 
clare by Will, or under his Hand, that | 
was but in Part of Advancement, and then 
ſuch Part ſhall be put in Hotchpot with 
the reſt, 

If the Donees or Parceners die befor: 
they have made Partition, &c. their Iſſue 
ſhall have the ſame Benefit of putting in 
Hotch pot. 

The Cauſe why Land ſo given ſhall be 
put in Hotchpot is, for that ſuch Gift ly 
the Word Frankmarriage implics an Ad 
vancement of the Donee, and if ſhe wil 
not put the Land in Hotchpot, it ſhall 
intended that ſhe was ſuſiciently advanc' 
But if the Father give Lands to his Daugh 
ter in Fee or T. Ec. ſuch Lands ſhall new 
be put in Hotchpot, neither ſhall Lan 
which deſcend from any other Anceſlo 
than the Donor in Frank marriage be pu. 
in Hotchpot. 

If the Land given in Frankmarriage be 
of equal Value with that deſcended, then 
ſhail be no ſuch Putting in Hotch pot, fit 
the DNonees have an equal Share already 


th 
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heRev'nofthe Land given inFrankmarriage, 
or otherwiſe their Share would not be 


marriage were of equal Value with the reſt 
f the Donor's Land at the Time of the 


h ift, and afterwards impair'd without an 

1 Default in the Donees, or if the Donor af. 
eier purchaſe more Land in Fee, and die 
2 isd thereof, the Land given in Frankmar- 


age ſhall be put in Hotchpot, c. 

If Donor in Frankmarriage die ſeis'd of 
ands in Tail, the ſame ſhall not be put in 
otchpot, but only thoſe whereof he dies 
sed in Fee. | | 

[f there be three Parceners, and the 
fol oungelt will have a Partition, and the 
+ Mer two will not, they may allot to her a 
| Part to hold in Severalty, and hold the 
emnant in Parcenary ; and after either of 
em two may have the Writ 4e Partitione 
acienda againſt the other. But when Par- 
on is made by Force of the Writ, the 
hole Land muſt be divided. 
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nere Ointenants are where a Feoffment is made 
Landi to two or more and their Heirs, or a 
nceſlueue is made to them for a Term ot their 
be puſſſÞ'cs, and they enter, And if a Renr be 
anted to A. & B. habendum to A. till he 

age b married, and to Y. till promoted, Ec. 
then this Caſe hey are Jointenants, tho' the 
ot, f mitations be ſeveral, and the Rent ſhall 


reach ire by the Death of either of them, if | 
11 haze N his 


qual, But if the Lands given in Frank- 


182. 
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his Moiety were not determin'd before hu I 
Death by Marriage, Sc. bat 

An Alien and a Subject may purchase rer 
Lands jointly, & mnzullum Tempus occurritfpitt 
Regi on Office found. 

If two or more diſſeiſe another of Land, 
Sc. to their own Ulc, they are Joiute. 
nants; if to the Uſe of one of them, he t 
whoje Uſe, Sc. is fole Ten't, and the 
others Coadjutors; if it be to the Uſe d 
one that is abſent, and knows not of it 
they are Jointenants before he agrees, by 
after he agrees, they ceaſe to be 'Ten'ts, and 
are only Coadjutors, and the other h 
agreeing to ſuch Diſs'in to his Uſe be 
comes Ten't, and is as much a Diſs'or as i 
he had commanded it, for mj Ratihabiti 
Retrotrahitur, & Mandato Zquiparatur; 
But an Aſſiſe lies as well againſt the Coad 
jutors, as the Diſs or, who is the Ten't, ant 
if the Ten'tdie, it lies againſt the Coadjutor 
and the Ten't of the Land, tho' he be n 
Dißs'or. If the Demandant in a Preci'% 
diſſeiſe the Ten't to another's Uſe, he ſhi 
not abate the Writ thereby, becauſe tho 
be a Diſs'or, he gains no Eſtate in the Land 
Leſſee J. is difſeis'd tothe Uſe of the Lefler 
and the Leſſor afterwards agrees, yet hei; 
Diſs'or in Fee, ſor by the Diſs in the Fe 
was deveſted; and the aforefaid Rule, thi 
a ſubſequent Agreement ſhall be equivalen 
to a Command precedent, ſhall not han 
ſuch a Retroſpect, for the Benefit of hin 
that agrees to fuch wrongful Eſtate, : 
to reveit his Rev' o, which was deveſted by 


tore. | 
Dib! 


Of Fointenants. 


his Diſs'in of Land, Sc. is when one enters 
hat has no Right of Entry, and ouſts the 

ae Mlen't; but an Entry alone is not a Diſs'in 

rriff@ichout a Claimer, or taking of the Pro- 
its, 

If one Jointenant die, his whole Intereſt 

all furvive to the others. But the Eſtate 

fa Parcener, or Ten't in Common, ſhall 


thelfieſcend to their Iſſue, Sc. Land is lett to 
e of. and B. for A.'s Life, 2B.'s Intereſt ſhall 
rive, but A. s cannot. A naked Truſt 


Authority can't furvive, but a Truſt 


* 


ade to 4 or 3, to deliver Seiſin jointly or 
as erally, two of them can't do it, for it is 
cher jointly by them all nor ſeverally 
any of them. But where the Sheriff 
akes a Warrant to 4 or 3 on a Capias joint- 
or ſeverally to arreſt one, two of them 
y arreſt the Party, for the greater Expe- 
be n on of Juſtice; and for the fawe l 
ci Venire Facias be awarded to 4 Coroners 
» ſhalFreturn a Jury, and one of them die, the 
W may execute it. 
oint Intereſts in Chattels, Goods, Debts, 


eff Fenants and Contracts, ſhall go to the 
he isFW1ivor; but if two Merchants trade. with 
e Feſant-Stock, and one of them die, his 
> the ſhall go to his Executors. 

vale Land be given to two Men, or to two 
t havgWnen, or to two Men and one Woman, 


o a (a) Man and his Mother, and the 

s of their Bodies begotten, in all theſe U 
the Donees have a Joint Eſtate for 

and ſeveral Inheritances, inaſmuch as 


N 2 they 


267 


181. 


upled with an Intereſt ſhall ſurvive toge- Vid. ſupra; 
Wer with it. If a Letter of Attorney be 69. 


182. 


Vid. Co 
„184. 2. 


184. 
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they can't have one Heir begotten between Iv 
them, and the Survivorſbip of the Tnherifffese 
tance can't hold Place where Land is giveiſit e 
to txwo Men, and the Heirs of their Nodie inc 
evithout defeating the Mill of the Doner 4 
to the Iſjue of him that firſt dies, for lu 
Benefit the Gift was made as well as thier: 


| Donees: But chere Land is given to Hurt 
Men cnd their Heirs, the Survivor di 
have theIWhcle, becanſe in ſuch Caſe the Itior 


mitation tothe Heirs is <vholly for the Feiffy 
Benefit, and means culy that the abjcln 
Property ſpall be transferr'd to him, 
the Inheritances in the Caſe above are ſent 
xal, ſo the Rev'n depending thereon is ſer 
ral alſo, and if any of the Donecs die with 
out Iflue, the Donor ſhall, after the Dez 
of all the Donces, enter into a Moiety, a 
zd Part, Ec. If the Donor grant over! 
Rev'n to two, the Grantecs are Jointena 
of the Rev'n of each Hſtate T. And il 
Leaſe be for T. Rem'r in 2. Rem'r in fee er, 01 
two, they are Jointenants for Z. Ten'tsMeflor 
Common of the Eſtate T. Jointenunts ofiWr's J. 
Fee. | the 
If a Leaſe be made to two, and toWoiety 
Heirs of one them, they are Jointeni mec 
for L. and one has a Freehold, the othꝗ ther 
Fee; and if he that has the Fee die, 
then the other, and a Stranger enter, 
Heir of him that had the Fee may el 
have Mortamceſtor, or a Writ of Right, 
both of which he ſuppoſes the Fee to ff I. I 
been executed, or he may bring a lt on; 
Intruſion and term it a Rem'r, or ien, 01 
Conveyance were by Fine, he may bei tt, or 
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ire Facias, which proves the Fee not to be 
xecuted, ſo that it is in his Choice to take 
it either Way. The Cauſe why the Inheri- 


ien ances in the Caſes aforeſaid drown not the 
or aWtates for T. is for that they are all made 
oy one Conveyance, aud by the expreſs Pi- 
5 ther: cf the Deed a Joint Eſtate is giventothe 
) rrties for their Lives; but the Inheritance 


divided from the Eſtate Z. only in Suppo- 
tion of Law to this Purpoſe, for the Party 
an't convey it away after his Deceaſe, and 
etain his Joint Eſtate for L. and where the 
. AMoberitance and the particular Eſtate are di- 
ided in ſeveral Conveyances, the one 


rant the Rev'n to his two Joint Leſſees 
nd the Heirs of their two Bodies, they be- 

dme Ten'ts in Z. in Poſſeſſion: And if ſuch 
eſſor grant his Rev'n in Fee to one of his 
tenaſeſſees, or if one make a Leaſe L. and grant 
nd ie Rev'n in Fee to his Leſſee and a Stran- 
1 FeeſWer, or if Lefſec JL. grant his Eſtate to his 

ens eſſor, and a Stranger, or to one of his Leſ- 

s os Joint Grantees of the Rev'n in Fee; in 

| theſe Caſes the Fee is executed for a 

loiety in him in whom the Fee and Eſtate 

aten meet together, and as to the other Moie- 

othq there is an Eſtate L. in the one, and the 

ern of the Fee in the other, and no Joint 

ter, Witate remains. 


towns the other, therefore if leſſor ZL. CO. L. 182. 


weiß The H2bend” may ſever the Premiſſes, as . L. 183. 


gt, Wen Land is lett to two, habena” to one b. 
J. Rem'r to the other for L. 


r iin, or Corody, or ſuch-like, out of his b. 
bir, or a Way over the Land, and die, the 
| N 3 Survi- 


tf one Jointenant grant a Rent, or Com- ©. L. 124. 


©. Ny. 22 4. 
MF. 3. Pl. 
. 261. 3. 
263. 2. 


bage, and die, it cant be avoided by the 
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Survivor {hall hold the Land diſcharg'd; I it 
and if he ſuffer Judgment in an Action of N vi 
Debt, or acknowledge a Recognizance, and 
die before Execution, there can be no Exe- re 
cution after his Death, for the Rule is m 
accfeſcendi prfertur oneribis. by 
So if tue Husband grant a Rent out of 2] he 
Term for 7. which he has in his Wifes po 
Right, and dic, ſhe ſhall avoid it; and the ] dre 
Lord entring on Land purchas'd by his Vil- Þþ ant 
lein, ſhall avoid a Recognizance acknow- | ker 
'iedgud by him, and not execur.d, but he Nh 
{hail not avoid « Leaſe J. made by him. of 
But if a Jointenant make a Leaſe J. in ret 
Prejent: ur. Futtro, cfthe Land, or the Her- ¶ but 


Survivor, becauſe the Leſſee has an Intereſt but 
in the Land it ſelf veſted in him, and 217 
Right to enjoy the Poſſeſſion thereof by {on 
Force of the Leaſe, But if a Jointenan Iii. 
make a Leaſe to commence on a Condition the 
precedent, and die before it be perform'd, In! 
the Survivor is not bound by it; and it üer. 
{aid, that if a Jointenant be indebted to XT 
and dic, the Land cannot be extended in ke: 
the Hands of the Survivor. If a Jornterant he.! 
take a Leaſe of his Moiety, the Survive) 
ſhall not be eſtopp'd by it, but he ſhall be 
bound by a Recovery had againſt the other, 
becauſe the Right is bound by it. The Res 
ſon of all theſe Caſes is, becauſe the Surv: 
vor claims not from his Companion, bu 
from rhe Feoffor, and may plead the Feott 
ment to himſelf without mentioning tit 

ther; and if a Jointenant make a Leaſe! 
of his Moiety, reſerving a Rent, and die 


0 
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24; I it ſhall go to his Executors, not to the Hur— 
\ of I} vivor, becauſe he claims adore ir. 
und If a Jointenant grant a Rent, and then 
Ke. releaſe to his Companion, the Grant re. 
11; Þ mains good, becauſe the Releaſce claims nut 
by Survivor, and yet in Judgment of Jau 
of « Phe is in from the firſt Feoffor ro moſt Pur: 
iſes I poſes, and the Eſtate of him that relcas d is 
the Þ drown d; ſo if Leſſee grant a Rent Charge 
Vil. and ſurrender to his Leſſor, yet his Grant 
ow- remains good; but there is no Queſtion 
the © where there are three Jointenants, and one 
n. Jof them grants a Rent Charge, and then 
„ in (releaſes to one of his Companions only, 
Her. but that the Charge remains good, becauſe 
the the Releaſee claims not from the Fcoffor, 
but only from the Releaſor. 
A Deviſe of Land whereof the Deviſor is 
jointly ſeis'd, or poſleſs'd, is void, for the 
itle of the Survivor is Paramount that of 


mant 
r. he Deviſee, tho they meet in an Inſtant. 
-m'd, Wn like manner a Deviſe of a Heirloome, 
it isFeriot, or Mortuary, is void. 

o K Two Femes are joint Leflees I. oneofthem 
edu kes Husband and dics, the Survivor, not 


he Husband, ſhall have the Whole, for the 


nant 
* durvivor has the elder Title. 
all bel Jointenants are ſeiſed or My & per Tort, 
other e. each of them is ſeiſed by every Parcel, 
» Rev nd in every Parcel, and in the Whole 
Sur Pintly with his Companion; but each of 
1, bum has a Right but to a Meiety, Sc. as to 
FeofWPicot, demile, give, foricit, or loſe by De- 
8 the wit, If two Jointenants join in a FeofF- 
ale ent, a Re-entry by Force of a Condition 


an be reſery'd to one of em into no more 


id die 
| N 4 than 


23 


RJ} 


186, 


187. 
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than a Moiety, becauſe in Judgment of Lay 
but a Moiety paſs'd from him; And in ſuch 
Caſe, if one of em dic, the Feoffee cant 
plead a Feoffment of the Whole from the 
Survivor: But each of em may warrant the. 
Whole, for a Man may warrant more then take 
aſſes from him. If one of them make en 
er of Bargain and Sale, and the 
other die before Inrollment, a Moiety eng 
ſhall paſs. If a Villein or an Alien pu-“ 
chaſe E jointly with another, the Lord 
or K. ſhall enter but into a Moiety. 
One Jointenant may make the other Bai 
liff or Leſſee J. or V. of his Moiety. 

If two Jointenants be of an Advowſon, 
and one preſent a Clerk who is Inſtitutech 
and die, this ſhall ſerve for a Title in 4 
Quare Impedit by the other. If one Joint. 
nant or Ten't in Common preſent alone, u 
if they both ſeverally preſent, the Ordinary 
may admit or refuſe the Preſentee cf eithe 
of 'em, and if they don't agree within th 
6 Months, the Church will lapſe. Tho' ths 
eldeſt Parcener may preſent alone if the) 
don't agree, yet if there be four Co-parce 
ners, and the Eldeſt and Youngeſt preſent 
the Ordinary may refuſe their Clerk, becau 
the Eldeſt waives her Privilege by joinin 
with the Loungeſt. | | 

Jointenants of a State of Freehold cou 
never make Partition by Parol, either befcni 
or ſince 29 Ca. 2. 3. but it is ſaid that Jon; 
tenants for Years might: and a voluntan 
Partition by Deed made between them rt 
mains as it was at Common Law, theretor 
tho' a compullary Partition by Force « 

; 


kad th 
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Ir H. 8. 1. Ec. ſaves the Warranty by e 
a repreſs Mords of the Statute, yet ſuch volun- 
ach tary Partition deſtroys it. 
ant jk an Eſtate be made to Husband and 
the Wife, and a zd Perſon and their Heirs, he 
takes one Moicty, and Husband and Wife 
han another, for they are but one Perſon in 
- Lew; therefore there are no Moieties in 
the Law of a Joint Eſtate made to them both 
WF during the Coverture. For this Cauſe, if 
Pur ne Husband be attainted and executed, the 
orice ſhall by her Petition regain all ſuch 
Lands conveyed jointly to her and her Hus- 
Bar band; ſo if the Lord enter on the Husband 
being bis Villein, and having made ſuch 
tel kurchaſe, the Wite furviving ſhall recover 
echte Whole. It is ſaid, that if a Deed of 
eoltment, or grant of a Revn, be made to. 
em, whillt they are ſole, and then they in- 
termarry before Livery, or Attornment, 
mat they take no Moieties; but if they had: 
been ſeiſed of an Uſe by Moieties before 
1 H. 8. 10. and ſuch Uſe had been execu- 
ed by the Statute, they ſhould. have had 
ne Eſtate of the Land by. Moieties, for they 
hould have the Eſtate in ſuch Plight as they, 
ad the Uſe. If they vouch and recover by 
orce of a Warranty made to em Muhen ſole, 
et they ſhall have no Moictics in the Eſtate 
covered, A. Leaſe is made to J. and to: 
fin lusband and. Wife, big. to B. for J. Hus; 
foi und in Z. Wife far. Years, in this Caſe each 
i the Three has à ſeveral Eſtate. 
Right of Entry or Action in one cannot 
nd in Jointure with a Frechold or Inheri- 
e in Poſſeſſion in another, but Right of 
1 8 Entry 


* 
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Entry may ſtand in Jointure with a Right 
of Action, for the Parties may join in a Writ 
of Right: A Rent ſuſpended by Unity 
of Polleſſion, can't ſtand in Tointure with x 1 


Rent in Poſſeſſion, nor a Frechold with 1 


Leaſe 7. nor a Freehold and Inheritance in 0" 
Poſſeſſion with a Rev'n expectant on a Free. ¶ the 
hold, ror a Seiſin in a natural Capacity ſtat 
with a Seiſin in a Politick Capacity. end 
Two Jointenants, the one for T. the Joi. 
other in Fee loſe by Default, one ſhall hare hol, 
a Writ of Right, and the other a 9d An. 
Deforceat, yet after Recovery they are 
Joint. nants again. | 
Jo'nt Eſtates muſt veſt at once, therefore 


if a Leaſe J. be made, Rem'r to the Heirs I. 
J. F. and J. N. then living, the Heirs cant bots 
be Jointenants; but if A. make a Fcoffmen e 
to the Uſe of himſelf and ſuch Wife as h jour! 
ſhall marry, and afterwards take a Wite, he Poll 
and his Wife are Jointenants, tho" he en Chu 
ſeis d of a qualify'd Fee before the Marriagh® *! 
end the M ſe had nothing, for by the Marriaſſ or it 
Tthecontin:gent Eſtaie veſted in thei both atth fL. 
ſame Time by the ſnid Limitation. So ii I bn, 
Diſſeiſin be to the Uſe of two, tho' they ſors 
verally agree, they are Jointenants, for nen 
Agreement ſubſequent is equivalent to a Cu Caps 
mad precedent, ſhop 
Where Jointenants or Parceners puri Dr. 
one Remedy, and one is ſummon d and i the l 
ver d, and the other recovers, he that wi bim! 
ſummon'd and ſever'd ſhall enter with hig AN 
but where the Remedies are ſeveral, theo oy 
ite 


ſhall nor enter with the other till both hay 
recover d. | 
0 
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Th, reer in Common are thoſe that come 
to the Land by ſeveral Titles, or by 
one Title and ſeveral Rights, and they have 


— 


* TT” - 


ce in | 
pre. the Poſſeſſion in Common, but ſeveral E- a 
acin f fates. As if there be three Jointenants, 189 


and one alien his Part, thc other two are 
the Jointenants of their Parts that remain, and 
hae bold them in Common with the Altence. 
24 e And it Jointenants make feveral Feoffments 
or Gifts in T. or Leaſes T. the Feofrees, 
Donees, or Leſſees, are Ten'ts in Com 
mon. | 
If Land be given to two Biſhops, or Ab. 
bots, or Parſons, and their Succeſſors, they 
are Ten'ts in Common at firit, and have no 
joint Eſtate for L. for they rake in their 
Politick Capacities in Right of their 9 
Churches, or Houſes ; ſo if Land be given 
to the King, and a Subject and their Heirs, 
or if the Crown deſcend to a Jointenaur, or 
if Lands be given to a Layman and à Par- 
ſon, and to the Heirs of one, and Succei- 
ſors of the other, they are Ten'ts in Com- 
mon, for the Fee velts in them in ſervers! 
(Capacities. So if Land be given to J. Bi- 
ſhop of N. and his Succeſſors, and to F. O. 
Dr. of Divinity and his Heirs, he, being * 
ad the fame Perſon is Ten't in Common with 
t w himſelf. But if a Leaſe Z. be granted to 
bin Layman and Biſhop, they are not 'Ton't- | 
\e in Common but jointenants, for they both 1 
hai uke ir in their natura! Capacities, | | 
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A Corody granted to two and their Hein iſ fer 


is ſeveral, for the Corody is uncertain and thi 
Perſonal. f the 
If Land be given to two, Ha bend. the oe Li 
Moiety to ons and his Heirs, and the other I 1 
Moiety to the other and his Heirs, they 1 
are Ten'ts in Common; ſo if a Man ſeisl of t 
in Fee, infeoff another of a Moiety, or za Par 
or 4th Part without any Aſſignment of none 
in Severalty, the Feoffee and Peoffor are feve 
Ten'ts in Common. If a Verdict find tha Rev 
ene has quas Partes Mancrit in tres Par WM Lib. 
ts Divis, it ſhall not be intended to be Lor. 
in Common, as it would have been it the nant 
Words were in tres Partes Dividend. ure 
ſeiſed of a Manor to which an Advowſon h 1. 
appendant, makes a Feoffment of three ne 
cres, Parcel of it to two, Hhabend' the oe depe 
Moiety with the Moiety of the Ad vowſon 
to one, and the other Moiety with a Moiety 
of the Advowſon to the other, this difan 
nexes the Advow ſon from the Manor, and 
annexes it to the three Acres. At Law, 
luch Feoffment of an uncertain Part with 
Livery was good without Deed, but a 
Advowlſon could never be diſannexed from! 


Manor, and annex & to Part cf it withouWhall : 
Deed. FI 
If there be two joint Leſſees J. and ove I 


grant all that belongs to him to anothef 
the Grantee and the other Leſſce are Teng 


in Common as long as both Leſſees are Hebes 
live, and the Leſſor ſhall enter into Wervar: 
Moiety by the Death of either of trcngerve | 
becaule by ſuch Grant the Jointure alſo onc 


ſevere 
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in ferered: And it makes no Difference in 

and this Caſe, if the joint Leaſe were made by 
theſe words, habena* to them two for their 

due Lives, and to the Survivor, for expre//to ec- 

her rum gue racite tnſunt nibil operatur. 

hey If there be two Parceners in Fee, and one 192. 

is of them makea Leaſe Z. this ſevers not the | 

za Parcenary nor the Lord's Avowry ; yet if 1 

f it one Jointenant make ſuch Leaſe, he therey | 

are fevers the Lord's Avowry, [ ſed ©. for the 

that Rev'r in the Leſſor, and the Freehbold and 

1M Iteritance of the other, are holden of the 

be Lord as they were before:] And a Jointe- Ferk. 653. 

the nant, by making ſuch Leaſe, ſevers the Join- 

ure for 3 Reaſons, 

nl 1. The Freehold is thereby ſever'd from 

> A-ſWthe Jointure, and conſequently the Rev'n 

ode depending on the Freehold is ſever'd alſo. 

will And it there be two Jointenants for Y. 

dien nd one of them leaſe his Part for Y. the 

ian Jointure is ſever'd, for the Leaſe J. in Poſ- 

andMWicion in the one, can't. ſtand in Jointure 

Laich the Rev'n in the other Expectant on 

vin: Leaſe J. | 

it u 2. If ſuch Leſſce of one Jointenant be 

om impleaded and make Default, his Leflor: 

houtWhall alone be receiv'd. 

2. Ifa Rent were reſerved on ſuch Leaſe 

ode Leſſor alone ſhall have it, but if two 

theeFoinrenants join in a Leaſe Z. reſerving a. 

"cn {eat to one of them, both ſhall have it in 

re Fei>ect of their joint Rev'n, unleis the Re- F 

o ervation be by Iudenture; and if they re- | 


ns —— TY TR" "pai", 


— 
— 


henerve the Rev'n by Deed Poll or Indentuce 

> wie one of them only, both ſhall have it, 

a becaule 
5 


193. 


Vid. Co L. 
181. b. 


Vid. ſupra. 
273. 


releaſe to the Wife, ſhe hath the ub 
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becauſe the Reſervation of the Rev'n h i 
void, for they had the Rev'n before. ha 

If the Leſſee of two Jointenants ſurrendet ; 
to one of them, it ſhall enure to them both pa 
for ſuch Conveyance is void, if made ty an Ha 
but him in Rev'n or Rem'r, and Wholly of. the 
rates by drowning the particular Eſtate in fo 
the Rev'n Ec. But if ſuch Leſſee grant bh 11; 
Eſtate to one of them, the other ſhall hae e 
no Advantage thereof. If two Jointenants | < 
make a Leaſe L. Rem'r to one of them inf 
Fee, this is a good Grant of the Rem'r from the 
one to the other. Rel 

After the Jointure has been ſever'd by tie the: 
Leaſe of one Jointenant, if the Leſſce die inW Wee 
the Lite of both Jointenants, they become 
Jointenants again; but if either of them di 
before the Leſſee, and his Part deſcend u 
his Iſſue, &c. the Jointure is gone 6 
ever, 


If one Jointenant make a Leaſe for bi A, 
own I. and die, there ſhall be no Surviver tingu 
tho' the Leaſe that ſever'd the Jointure Mnent 


determin'd by dis Death. 1. Becaulc at and | 
Time of his Death the Jointure was lever! 


2, Becauſe, Regr/arly there muſt be equi A 
Benefit on boch Sides, but in this Cale it Menure 
clear, That if the other Jointenant had dien th 
there could have been no Survivor. xtin 

A Releaſe by a Jointenant to one of Il Te 
Companions only enures by Way of Mf pre 
ter le Eſtate, and if a Joint Eſtate be ma In 


to Husband and Wife, and a 3d Peris 
and he he releaſe to the Husband only, t 
Husband alone hath his Moiety, and it 


Mole 
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is © Noiety of the zd Perſon, and the Husband 
hath nothing therein but in her Right. But 
der a Releaſe by a Jointenant to all his Com- 
oth I panions enures not by Way of Mitter le E- 
an] tate, as to moſt Purpoſes, for they to whom 
of the Releaſe is made are ſuppos'd to be in 
eiu from the firſt Feoffor, and ſhall deraign the 
bis Warranty Paramount. | 
e Some Releaſes enure by Way of Mitter 
ant |; Droit, as a Releaſe by a Diſs'ee to one 
n inWof his Diſs'ors, which by the Delivery cf 
rom the Deed veſts the whole Inheritance in the 
Releaſee, and deveſts the Eſtate of the o- 
/ the ther, becauſe he came to it merely by 
ie u Wrong. But if there be two Uſurpers, a 
dome Neleaſe by the rightful Patron to one of 
1 die mem enures to both, for they come not in 
ad u nerely by Wrong, but by the Admiſſion 
: 1nd Inſtitution of the Biſhop, which are 
judicial Acts. 

And ſome Releaſes enure by Way of Ex- 
vv tinguiſhment, as if a Diſs'or make a Feoff- 
rc ment to two, or a Leaſe L. Rem'r in Fee, 
tand the Diſs ee releaſe to one of the Feof- 
Wices, or to the Leſſee J. 

Y A Rent may be reſerv'd on Releaſes that 
Wenure by Way of Mitter le Eſtate, but not 
n thoſe that enure by Mitter le Droit, or 
xtinguiſhment. 

Ten ts in Common may be ſuch by Title 
We! Preſcription, | | 
ma In all Actions real or mix'd, Ten'ts in 


"cr Common ſhall ſever, becauſe their Titles 
ly, "Wand Eſtates are ſeveral, but Jointenants 
1 11 all join, becauſe their Titles. and Eſtates 
wh 


e joint. A. B. and C. are Jointenants, A. 
' aliens 


194. 


195. 
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Of Ten'ts in Common: 


aliens to F. and then F. and C. are diſſeis'd, 
they ſhall join in an Aſſiſe for the two 
Parts, and F. alone ſhall have one for the 
Third, If Parceners being in by divers 
Deſcents be difleis'd, they ſhall join in an Y 
Aſſiſe, for they are Parceners as their Mo- {| 
thers were, md as one Heir to their com- 
mon Anceſtor. 

If two Ten'ts in Common join in a Gif: I p. 
T. or Leaſe IJ. reſerving 205. or a Pound cf B. 
Pepper, or any other ſeverable Rent, and 
be diſſeis d they ſhall not join in an Aſſiſe, Þ xx 
but each of them ſhall have one for a Moie- 
ty of the Rent, for as the Rev is ſeveral  ;, 
the Rent incident thereto is ſeveral alſo, ef 
But the Plaint muſt be, Je Meatetare Vi. I 
ginti Solidorum, Ec. not de Dimidio, or 
10 5. Sc. But if a Thing entire, as 2 die 
Horſe, c. be reſerv'd, they muſt of Ne ly « 
ceſfity join in an Action for it, for one cant 3 
make a Plaint of the Moiety of a Horle. Wor 
They ſhall alſo join in a Quare Jinpedi, N reco 
and Writ of Right of Ward, and Raviſl- ihre 
ment of Ward, and if one of them releaſe 
to the Defendant, the other ſhall take Be. 
nefit thereof and recover the Whole, fir 
fuch Acticus are partly real, and this 
fore the Releaſe of one ſhall not. bar the 6 
ther. They ſhall alſo join in Detinue d 
Charters, and if one be Nonſuit, the 6 
ther ſhall recover. It is ſaid, that tho 
ſhall join in Narrautia Carte, and ſever i 
Voucher. | 

If two Tcn'ts in Common grant a Rent 
of 20 f. aut of their Land, the ram 
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, ſhall have two Rents of 20 s. for their 
wo Grants ſnall be taken moſt ſtrongly againſt 
he rhemſelves, and ſpall enure ſeverally in Re- 
ers Þ ect of their ſeveral Intereſts ; but if they 
a Þ reſerve 29 5. on a Gift, or Leaſe made by 
Jo- them both, they ſhall have but one Rent 
M- of 20 5. . . 

Ten'ts in Common ſhall join in Actions 19 
Jiſt Perſonal, as Treſpaſs, Account againſt their 
| of W Bailiff, Ec. and ſuch Actions ſhall ſurvive; 
and and if they bring a Quare Tmpeatt, and fix 
lite, J Months paſs, and one die, the Writ ſhall 
ole. Þ not abate, tho' it be partly real, becauſe, if 
ral it ſhould, this Wrong would be remedi- 
allo. Þ 1efs. 
Vt If three Parceners recover Land and Da- 
» 0 mages in Mortanceſtor, and one of them 
s die, her Iflue ſhall have Execution not on- 
Nc h of the Land, but alſo of the Damages 
cant Was acceflary to the Land, and yet the 
orle. Words of the Judgment are joint, vi⁊. to 
e recover Lands and Damages; but if the 
vill- tree Siſters had ſued Execution of the Da- 
leale mages by Elegit, and one of them had 
be died, the Land taken in Execution would 
have ſurviv'd to the other, as a joint Chat- : 
el veſted in them. If (a) the Aunt and 2 ö 
Niece join for Waſte done in the Siſters P 94. 
Wife, the Aunt alone ſhall recover Dama- 
pes, becauſe they are given in Reſpect of 
he Privity which is Perſonal, If Ten'ts 
n Common meke a Leaſe J. reſerving 
Kent, they ſhall join in an Action of Debt 
or it, for that is grounded on the Contract 
ich is Perſonal, but ſever in Avowry, jor 

18 


PA 
* 


199. 


grant over their Interett to a Stranger, the 


Common thereof. 


Of Tents iu Common.” 
the Diſtreſs is made in reſpeft of the Rev * 


a ν ig in Common, ä 

Fhere may be Ten'ts in Common cf 
Chattels real or perſonal, entire or ſevera, 
as Leaſes T: Wards, Horſes, Sc. as when 
any of thoſe who were Jointenants of them 


Grantce and the other are Ten'ts in Com- 
mon. 

When a Waiſe, Ec. or Eſtray, falls to 
them who have a Manor in Common, or 


Land eſcheats to them, they are Ten'rs in 


Ten'ts in Common of a Term can't join He 
in Ejectioue Firme, orquareejecit infraTer- 
Miniim, becauſe theſe Actions concern the 
Right which is ſeveral. If two be poſſeſs! 
in Common of a Term for Years of Land, u 
of any other ſeverable real Chattel, and om N 
eject the other by driving off his Cattle, «Wp;;j; 
not ſuffering bim to occupy, the other ſhall 
have Ejectment, and recover Damage 
againſt him for the firſt Entry, but not tor 
the Mean Profits. But if one of them on 
take the whole Profits, he does not eject the 
other thereby, nor can the other have Tf 
Paſs againſt him, for each of them may o 
cupy the Whole fer My & Fer Tout. An: 
if two be poſſeſs d in Common of a ChattdMen';, 
Perſonal, or an entire real Chattel, and one; 
take it out of the other's Poſſeſſion, he haf 
no Remedy but to take it again when be 
fees his Time 

If there be two Ten'ts in Common of 
Park or Dove-Houſe, and one of them de 
{troy all the Deer, or take all 15 00 

Ob 
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v1 Doves and and deſtroy the Flight; or if two 
have Land and Meer-{fones in Common, 
_ of Hand one of them carry them away; or if 
ral, they have a Folding in Common and one 
en Ndiſturb the other to erect Hurdles, in all 
em Itheſe, Caſes Treſpaſs quare Vi, ᷑&gc. lies. 
the If two ſeveral Owners of Houſes have a 
om River in Common, and one of them cor- 
upt it, the other ſhall have an Action on 
tote Caſe. If one be willing to repair a 
Houſe which he holds in common, or joint- 
with another, he may have a Writ 4 
Domo Reparanaa againit him. But one 
lointenant or Ten't in Common could not 
"Wave an Action of Account againit the 
the ther before 4 & 5 Anne 16. unleſs he 
ere his Bailiff, But by that Statute they 
nd their Executors, and Adminiſtrators, 
my have an Account cgainſt the others as 
Batliffs, for receiving more than their 
Proportion, and agaiuſt their Exccutors 
Lago nd Adminiſtrators. 
t iu If Land be given to two for Life, and to 
onde Heirs of one of them, and Ten't for 
the ife do Waſte, he that hath the Fee can't 4 
Ir Wave an Action of Waſte on the Statute of 1 
y CO Bicceſter, but he may have one on V. 2. 
Am:. which enacts, That if there be two 
en'ts in Common of a Wood, Turbary, 
Ilcary, Ec. and one do Waſte, the other 
all have a Writ of Waſte, and the Waſter 
al have Election before Judgment either 
have his Part in certain aflign'd to him 


the Oath of 12 Men, (and then the Place | 


183 


”% _— 2 C3 


d one 


Mm Ce aſted ſhall be aſſign'd for Part thereof, ) = 
Dont to grant that he will take no more for | 


the 0 


Of Ten ts in Common. 


the Future than his Companion ſhall ap- 
prove of. This Act by Conſtruct jon ex 


tends to Jointenants, not to Parceners, he. 


cauſe they might have the Writ Je Parti. 
tone Facienaa, 

If one plead a Leaſe, Gift, or Feoffment 
of Tenements which lie in Livery, or a 
Grant of 'Things which lie in Grant, he 
Mall conclude virtute crjers ſuit inde &i. 
ſzrits, but he that pleads a Leaſe T. f 
Land, ſhall ſay virtute cujus Intravit, & 
ſuit inde Poſſeſſronatus, for 2 Man is not 
| by Force of ſuch Leafe before 

ntry. 

One Jointenant can't infeoff the other, 
for one has no Freehold diſtinct from that 
of the other, but one may releaſe to the 
other, and by ſuch Releaſe the Whole ſpall 
veſt in the Releaſee, , for they both cla 
by the Foint Words of the ſame Conveyants, 
which Words, if they be void as to one u 
firſt, or ceaſe to have any Effect as to hin 
by Matter ex Poſt Facto, are ſificient u 
weſt the Whole in the other. One Tenti 
Common may infeoff the other, but cent 
releaſe to him, for their Eſtates are as ii 
tinct as if they were ſeverally ſeis d of ſet: 
ral Lands. One Parcener may Releaſe u 
the other, for they have an entire Fee u 
they take it as one Heir to the ſame Aut; 
tor, and one may infeoff the other, beca!} 
their Eſtate is Several, as it is ſeveral) 
geſeendible to their reſtective Iſſues, 
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Of Eftates upon Conditions 


Wa Condition, as it is generally taken 
B in this Chapter, is underſtood a Qua- 
lity annex d to the Realty by him that has 
an Eſtate, Intereſt or 2 therein, 
whereby an Fſtate may be defeated, or en- 
arg d, or created upon an uncertain Event. 
Of Conditions ſome are implied in Law: 
others are in Deed, vi. expreſly contained 
in the Deed by which an Eſtate is convey- 
ed; as when the Feoffor, Donor, or Leſſor, 
reſerves a Rent payable at ſuch Feaſts, on 
Condition that if i be behind at the Day 
of Payment, or a Week after, Ec. that 
then he ſhall re-enter into the Whole, or 
part; in this Caſe, if it be not paid at or 
before the 'Time, he ſhall re-enter accord- 
ing to the Purport of the Condition, and 
defeat the Eſtate of the Feoffee, EYc. 

There can be no Re-entry for Non-Pay- 
ment of Rent without a Demand upon the 
Land, for the Land is the principal Debt- 
or, and the Rent iflues out of it, and in 
Aſſiſe for the Rent, the Land ſhall be put 
in view, and an Eviction of the Land 
evicts the Rent, and the Perſon of the 
Feoffee ſhall not be afterwards charged. 

The Demand muſt be made on the moſt 
notorious Part of the Land, as if there 


be a Houſe, it muſt be made at the Fore- 


door thereof; if the Feoffment be of a 
Wood only, it muſt be at the Gate or 
High-way, or other moſt notorius Place ; 
if two Places are equally notorious it 
may be made at either of 'em. If Rent 


be 
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Of Efſtates upon Condition 


be reſerv'd to K. payable at K. s Receiy 
at Weſtminſter, yet if he grant over the 
Rev'n, the Grantee ſhall demand it on the? 


Land. If the Rent be demanded at ; . 


Place not the molt notorius, and in Plead. 


ing a Demand be alledged at the Houſe, .; 
the Feoffee may traverſe the Demand, for . 
it was void. If it be reſerv'd payable at: 


Place from the Land, yet it is Rent, and 
muſt bedemanded at the Place appointed, ob- NV. 
ſerving the ſaid Rules concerning the moſtno- 
torious Place. The Time of Demand appoint 
ed by Law, is ſuch a convenient Time before 
the Sun-ſetting of the laſt Day of Payment 
that the Money may be numbred and re. 
ceiv'd, and yet the Rent is not due till the 
laſt Minute of the natural Day, befare 
which Time, if the Fecffor die, his Heir, 
not his Executor ſhall have it. And if the 
Feoffee tender the Rent to the Feoffor up- 
on any Part of the Land at any Time of 
the Day, and the Feoffor refuſe to receive 
it, he ſhall not after take Advantage of 
any Demand for the Rent on thatDay, 
The Reaſon why the Law is ſo punc- 
tual in theſe Caſes, in appointing a cen 
tain Time and Place is, That the , 


 Feoffee may not loſe his Land by beng , 
furprized with an unexpetted Demand, 


and the Feoffor may be at a Certainty, 
either to have the Reut, or his Land 
again for Default of Payment. But if 
2 Rent be granted payable at a certain 
Day, and if it be. behind and demanded 
that the Grantee ſhall diſtrein, he may 
demand after the Day to enbale himſelf 
to diſtrcin, 2 Re- 


Of Fiſtates upon Condition. 


Regularly the Feoffor re-entring ſhall 
ſeis'd of the ſame Eſtate he had be- 


Wore the conditional Eſtate was made; 
Pet if one ſeis'd in his Wife's Right make 
g Feoffment on Condition, and die, and 
his Heir enter for the Condition, broken, 
bis Eſtate preſently vaniſhes, and veſts in. 
the Wife, for it is impoſſible that he ſhould 
6 e ſciſed as the Feoffer was in Right of the 
Wife. If ceſtg que Uſe before the 2) H. 


. lo. had made ſuch Feoffment and re- en- 
tred, the Eſtate would have been wholly 
in him, and yet before the Feoſſment he 
had only an Uſe, for by the Feoffment the 
rivity between him and the Feoffees was 
vholly diſſolv'd. If Ten't in ſpecial T. 
nake ſuch a Feoffment, and then his Wife 
lie without Iflue, and he re-enter, he be- 
omes Ten't in Tail apres. Such Feoff- 


287 


ent of Land holden by Homage Anceſ- OG 


rel, or of Copyhold Lend eſcheated, de- 
troys the Privilege, becauſe by the Feoff- 
ent the Continuance of the Prefers tion 
r Cuſtom is interrupted. Lord ſeis d of 
Lent grants it on Condition, Ten't attorns, 
ae Condition is broken, he may diſtrein, 


t can't have (a) Aſſiſe without a new (#) Cora 


ndition, and dies, the Condition is bro- 
en, his Iſſue enters, if he be within Age 
> ſhall be remitted, but if he be of full 
ge, he ſhall not, for by his Entry. in 
Het of the Condition deſtended to him 
Heir in Fee, he waives his Title as 
"Ir in T. by Force whereof he might have 
rovered in Formedon. Ten't J. 2 
uc 


iin, Ten't T. makes a Feoffment on + Kcp. 9. b. 
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ſuch Feoffment, and re-enters for a Breach MW 
he ſhall be Ten't L. again, but ſubjedt t 
the Forfeiture; for the Lefſor's Right off q 
Re-entry once veſted in him for the ſame, | 
ſhall not be loſt by the Leffee's Re-entry fy 5 
the Condition broken. F, 
One _— reſerve Rent on Condition th 
203. that if it be behind he ſhall re-enter andy 
hold the Land till he be ſatisfied, or pad. 
the Rent behind; and in this Caſe, if al 
or Part of the Rent be unpaid at the Day, 
he may re-enter, but when-ever the Feofee Wy, 
pays, or tenders on the Land all the Ar 
rears, he may enter again. And Not 
That tho' the Feoffor accept Part of the 
Rent, he may enter and hold the Land 
till he be paid the Whole. The Feoffir Ry 
by his Re-entry gains no Freehold, bun, 
an Intereſt by Agreement of the Partics no 
take the Profits in Nature of a Diſtreß Wy. 
Therefore if one had made a Lœaſe I. Vet 
ſuch Condition, and re-enter'd for Nori 
payment, he could not have had an Ati, : 
of Debt for the Rent before (a) 8 Yu. A 
(a) Vid. for ſuch Re-entry defeats not the Leflee 
Supra, 72. Freehold. ; 
When the Feoffor or Leſſor, £9c. re-en 
ter by Force of ſuch a Condition, the Pr 
fits ſhall not go in Part of Satisfaction; bu 
if the Words were; that he ſhould hold th 
Land till he be ſatisfied thereof, the Pr 
fits ſhould be accounted Parcel of the $: 
tisfaction, and during the Time that ſud 
Leſſor takes the Profits, he ſhall not har 
Debt for the Rent in Satisfaction where 
he takes the Profits. 
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ach If a Feoffment be made to O. and his 
Ct to Wl Heirs, /> Conditione quod idem B. ſolvat 
alem Redditum, Ec. or Proviſo ſemper 
ſame, quod idem B. Soluat, &c. or ita quod i- 
s far em B. Solvat, Oc. in theſe Caſes the 
Feoffor may re-enter for Non-payment, 
lition FW tho it be not expreſly ſaid in the Deed 
rand chat he may re-enter. If a Man make a Leaſe 
paid . by Indenture, provided always, and it 
if al is covenanted and agreed between the Par- 
Day] ties, that the Leſſee ſhall not alien, this is 
offer both a Condition and Covenant. 
c Ar. The Word Proviſo ſometimes amounts to 
NV. Limitation or Qualification, and ſome- 
f the times to a Covenant. 
Land Theſe Words in a Deed, Quod ſi contingat 20a 
coftr WW Reddirum Prædictum a retro fore, give a 
. bu WRe-entry, if a Clauſe of Re- entry be added, 
tics not ne it. But the other Words of 
iſtreß Wrhemſelves make the Eſtate conditional, and 
L. duet it is uſual for the Satisfaction of the com- 
Nouſßzmon People to add a Clauſe of Re- entry, as 
Actioit is Common to put a Clauſe of Diſtreſs into 
9. i Leaſe after the Reſervation of Rent; but 
lee We Dubitationis Carſa tollende inſerun- 
ur, non led tut Communem Legem ; there- 


re enore, tho' the Diſtreſs be reſerv'd if the 
ne ProfRent be unpaid a Week or a Month, yet 
n; bühne Leſſor may diſtrein the next Day W 
old thi: is due, for the Words are Affirmative, and 
he PWeltrain not the Law. 

the "WF Ifan Annuity of Rent be granted fro und 
0 2 ca Terre, or pro Decimis, or Concilio, and 
Ot haf 


he firſt be loſt, or the laſt denied, the Annui- 
ceaſes, for it is Executory, and partly iu 
ction, aud can't le taken hy iheGrautee critb- 

0¹¹ 


where 
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out Payment by the Grantor, and the Lau 
Will not compel the Grantor to pay it hen 
the Conſideration for which it <eas granted 
ceaſes. But ſuch Words make not a State in 
Land conditional, for it is executed. 
Yet if a Woman make a Feoffment to a 
Man upon account of an intended Marriage 
which is called a Feoffment, cauſa Matrims- 
911 Prælocuti, as if ſhe gives Land with ſuch { 
Intent to a Man «hom ſhe ingages herſelf to n 
. marry, and his Heirs, to aſſure him of her In 
Faith and Conſlancy, and ſhe afterwards mar- Þ 7 
ry him, or he refuſe to marry her, or if be m 
gide Land to another tore-infeoff her aud ſuch Nit 
a one whom ſpe intends to marry, who after- fo. 
of wards refujes to marry her, ſhe may enter. th, 
3 hut ſuch a Feoffment by a Man to a Wo- 
3 man is not conditional without apt Words 
of Condition, but in the former Caſe the 
Law favours the Modeſty of Women, which 
reſtrains em from asking Advice of Couſel 
In Caſes of this Nature. 

One gives Land in Fee, ea Intentioue, that 
the Feoffee does fuch an Act, or ad Facicn- 
dum, or pro Faciendo, or ad Propoſitum, yet 
ſuch Words make not an Eſtate conditional, ; p 

| except in the Caſe of the K. or of a Will. 

1 But a Leaſe J. is not conditional by ſuch likehg 

5 = (Clauſes as theſe, vis. and he ſhall or ſhall, 
1 
| 


| n. b, 205 
G, ; 
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not do fo or ſo, on Pain of Forfeiture, & im, 

If A. make a Feoffment on Condition que 

+2J* that on Payment of ſo much Money he ſbel Non. 
W re- enter, this is call'd a Feoftment in Mot eco 
5 gage. er 
{i f ſuch Feoffment be made, on Condition, 


ö | that if the Fccflor pay ſuch a Sum at a cer r th, 
1 1200 


„that 
Acieu- 
N, vet 
tional, 
Will. 
h like 
Mall 
2, Cc. 
dition 
e ſhall 
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tain Day, he ſhall re-enter, and the Feoffor 
die before the Day, yet if the Heir pay or 
tender the Sum at the Day, he may enter, 


tho! the Words be, if the Feoffor pay, for 


the Heir has an Intereſt in Right in the 


Condition, and all the Intent of the Parties 


was, that the Money ſhould be paid at the 
Day, and it is the ſame Benefit to the Feof- 
fee to receive it from the one as from tho 
the other. So likewiſe the Executors or Ad- 
miniſtrators of the Mortgagor, or in their 
Default, the Ordinary may tender, and ſo 
may Guardian in Socage or Chivalry. And 
if the Heir be an Ideot, any one may do it 
for him out of Charity; but in other Caſes 
the Feoffee is not bound to accept a Tender 
by a Stranger, yet if he do, and the Heir 
or Mortgagor agree, they may re-enter, 
for owns Ratihabitio retro trabitur, & 
Mandato e£quiparattr. 
If a Feoffment be, on Condition that if 
he Feoffor or his Heirs pay 20 J. before 
uch a Day, c. and before the Day he die 
ithout Heir, the Eſtate of the Feoffee 
all not be avoided, for when a Condition 
5 poſt ble at the I ime of the Making the 
tate, and after becomes impoſſible by the 
t of God, the Eitate of the Feoffee is un- 
roidable, for being executed and ſettled in 
Im, it can't be defeated but by Matter ſub- 
equent, 97s. the Performance of the Condi- 
jon, But if the Condition of a Bond or 
Lecognizance be poſſible when made, and 
ſterwards become im poſſible by Act of 
od, the Bond or Recognizance is ſav'd, 
Ir they are Execurory, a tans/er mo Ju- 
2 terell 
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tereſt, but only give a Right of Action to le 
brought in Futuro, upon the Default of the V 
Obligor, before which there can no Advan g 
tage be taken thereof. If a Feoffment be t 
made on Condition to do a Thing that is 

Alal:m in ſe, as to kill J. S. the Eſtate of Þ * 
the Feoffee is abſolute, and a Bond made c 
ſuch Condition is void, for the Eſtate ſettled ® 
in the Feoffee fall not be defeated, nor ſhall 1 th 
Bond be forfeited for the Forbearance of ſuch ® 


„ ven, an Action, and (a) an Obligee is punifpabl" 


for taking ſuch a Bond to do a Thing again 
the Law. | 

But if the Condition of a Bond be impoſſ** 
ſible at the Time of the Making thereof A 
as for the Obligor to go to Rome the next 
Day, the Bond is ſingle, for it is the ſame 
as if there were no Condition at all; and 1 
Feoffment on Condition that the Feoffe 
go to Rome on a Day, is ablolute, for the 
Condition is repugnant to the Feoffment 
But if an Eſtate be to ariſe, or a Duty t 
commence on a precedent Condition, thu 
is impoſſible, they can never have Effet 

None ſhall take Advantage of a Cond 
tion that is himſelf the Cauſe of the other 
not Performing it, as if one diſſeiſe a 
hold out by Force the Feoffee, that is 
Condition bound to re-infeoff him; or | 
the Obligee marry the Woman that the Uſ 
ligor is bound to marry. 

A Condition in a Feoffment, that ti 
Feofſee ſhall not alien, is void, becauſe it! 
repugnant to the Eſtate : but a Bond wit 
Condition that the Feoffee ſhall not all 
or not take the Profits, is good. 


Of Eftates upon Condition. 


If the Husband be bound to infeoff his 
the! Wife, the Condition is void, and the Bond 
good; but if he be bound to pay Money 
nt bel to the Wife, that is good. 

In all Caſes of Condition for Payment of 


- | 2 certain Sum in Groſs, touching Lands, if 
dena lawful Tender be once refuſed, he that 


ought to pay it is diſcharg'd for ever. Bur 
ap this is to be underitood ba a Feoffment is 
of ſuci made with Condition of Payment of Mo- 
ball vey in Nature of a Gratuity, for if there 
gain were a Debt precedent for the ſecuring 
vbereof the Feoffment was made, tho' the 
Feoffee refuſe to accept it, yet he may have 
an Action of Debt tor it. 

A Tender may be made in Foreign Mo- 
ney currant by Parliament or Proclamation, 
and it is ſufficient to tender it in Bags with- 
eolfcell out ſhewing or telling it, for it is the Part 
8 . _ that is to receive it to put it out and 
tell it. | 
If A. be bound in 100 l. with Condition 
gaof Payment of 53/4, at a Day to come, and 
he tender the 50 /. at the Day, he ſaves the 
enalty, yet if he plead the Tender and Re- 


 orher fuſal, he muſt alſo plead that he is yet rea- 

> Othe! 8 

T_ to pay the Money, and tender it in 
(Court, for the Money tendred was Parce! 


f the Sum contain'd in the Obligation, 2 
We Tender ſhall be intended to be made to ſuve 
tre Penalty: But if the Plaintiff take Iſſue 
on the Tender, and that be found againſt 
m, he loſes the Money for ever 2 his 
alle Plea. And if the Condition of a Bond 
de to do a Collateral AQ, and the Obligee 
efuſe to accept a Tender thereof the Obli- 
O 3 gor 
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| 


gor is diſcharged for ever. And if A. be 
| Ne. in o 2 r for the 

8 elivery of 5c. and tender the 50 at the 
1 Day, he ſhall (a) not plead Uncore Priſt 
yi. 159 or they are bona Peritura, and it will bea 
IF Charge to keep em. If Obligee or Conuſee 
| make a Defeaſance of a ſingle Bond or Sta 
tute on Condition of Payment of a leſſer 
Sum at a Day, and the Money be tendred 
at the Day, the Obligee or Conuſee have no 
[| Remedy cither for the Sum in the Bond, or 
| Defeaſance. Fer the Forceof the Bond is taken 
h off a5 long as the Defeaſance continues in Farce, 
«hich muſt be till there be a Default in him i 
at hoi it was made; nor can an Action be 
i" brovghtontheDefeaſance, whichonlyfreesthe 
| Pariy jrem an Action, &c. but does not of it 
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vi) | felf give another. If Obligor be bound to 

x inſeoff the Obligee, and he make a Leaſe, W** 
[|| and Releaſe ro him and his Heirs, by this he 


ſufficiently performs the Condition, 
1 If a Feoffment be made on Condition, 
1 if the Feoffee pay on ſuch a Day fo much 
Moncy, that then he ſhall have the Landto 
1 him and his Heirs; this Condition is void, i 
wu for he had a Fee by the Words precedent, 

| | but if theſe Words be added, that if he do 
1 not pay, Ec. that then the Feoffor may re 
1 enter, this makes the Eſtate conditional: 
1 And if the Feoffee before the Day make: 
Feoffment, either the firſt or ſecond 
Feoffee may pay it at the Day ; the firſt, be. 
cauſe he is privy to the Condition; the {- 
1 cond, becauſe he has an Intereſt in the 

"uh Conditicn for the Safe-guard of his Tenancy. 
# | FO If a Feoffment be made on Condition 

| 


that 
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that if the Feoffor pay ſuch a Sum he ſhall 
re-enter, without limiting a Day, the Law 
appoints the Payment to be at any Time 
during his Life, for the Feoffee can be at 10 
Prejudice by the Feeffor”'s being allowed ſo longa 
Timefor Payment of the Money, becauſe he has 
the Land in the mean while in Sati faction 
thereof. Yet it he die before he pays it, his 
Heir can't perform the Condition, becauſe 
the Time limited by Law is expired. If the 
Condition of a Bond be to do a tranſitory 
Act, (7. e. an Act which may be done in any 
Place) or a local Act which may be done in 
the Abſence of the Obligee, it muſt be done 
reſently, 7. e. in convenient Time, for that 
1s moſt for the Advantage of the Obligee, and a 
Deed 15 taken moſt ſtrongly againſt him that 


makes it; but if the Concurrence of both be 


requiſite, the Obligor has Time during Lite, 
unleſs he be haſtened by Requeſt. 

If an Obligor or Feoffee be by Force of 
he Condition of a Bond or Feoffment to 
ay Money, or make a Feoffment to a 
tranger, they muſt do it preſently, and 


muſt give Notice to the Stranger, and they 


all not fave the Condition by making a 
ender thereof, if the otherretuſe to accept 
t it, for where one undertakes to du nn Att to 
HKranger, hemiſtat his Peril take Careofthe 
Performance of it, But ifa Mortgagor or his 
eir, Sc. tender the Redemption-Money to 
ne Mortgagee on the Day, and he refuſe to 
ccept it, the Mortgagor may re-enter. In 
Ike manner an Obligor bound to infeoff 
de Obligee, ſhall ſave the Bond by Tender 
d Refuſal. If the Feoffee be by Condition 


O 4 to 


295 


Contra. 
Perk. 756. 


Co. Lit. 
111. . 


on L. 20g, 


Of Eftates upon Condition. 


to make a Gift T. or grant a Rent Chary 
to a Stranger, and he make a 'Vender, an 
the other refuſe it, the Feoffor ſhall not re. 
enter, {cr it was intended that the Feoffes 
ſhould have ſomething in the Land, which 
by Re-entry of the Feoffor he would loſe: 
But if he were to make a Feoffment to 1 
Stranger, and he tender it to him, and th; 
Stranger refuſe, the Feoffor may re-enter 
for in ſuch Caſe he is merely deſigned as a 
Inſtrument to convey the Land to another. 

If A. be bound to PB. that C. ſhall infegs 
D. C. has Time during his Life to do ir 
unleſs he be haſtened by Requeſt, and if 
make a Tender thereof, and D. refuſe, the 
Bond is ſaved, for the Obligor undertake 
not to do _ Act himſelf, but his Inter 
is to engage for the Readineſs of a Strange 
to do an Act to another, who ſhall be intende 
to be a Friend of the Obligee, and under hi 
Tayftuence. But in the ſaid Caſe, if the C 
dition were, that C. ſhould infeoff D. u 
ſuch a Day, C. muſt ſeck D. and give bin 
Notice thereof, and requeſt him to be u 
the Land at the Day. 

Sometimes in Reſpect of the Nature 
the Thing to be done, the Obligor has 1 
Time during his Life, as if the Condit! 
of a Bond be to grant an Annuity to thi 


. Q © wm, fs os SS «ai. rc. 
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Obligee, payable Yearly at Huſter, tf 1 
Grant war be made before the next Fell f1 
of Eoſter. 


A Condition requiring the fole Labour 
the Feoffor or Obligor, or a Stranger, 
to go to Rome, &c. may be done at ar 
Time, nor can it be haſtened by Requet: 
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If the Feoffee in Motrgage die before the 
Day of Payment, the Money ſhall be paid 
to his Executors, not to his Heirs, unleſs 
they be nam d; but if they be nam'd, the 
Payment can't be made to the Executors, 
for De/ignatio unins eft excliſto alterius. It 
the Payment be to be made to Fxecutors, 
and they agree before the Money is paid to 
repay Part, ſuch a Mock-Payment is no Per- 
formance of the Condition, If the Conditi- 
on be, that the Feoffee ſhall pay to the Feof- 
for, his Heirs or Aſſigns, he may pay to 
the Executors of the Feoffor, for they are 
his Aſſigns in Law, aud he can make no 
Aſſigns in Deed of the Money or Condition; 
but if the Condition be, that the Feoffor 

all pay to the Feoffee, his Heirs or Aſſigns, 
itcan't be paid to the Executors of the Feot- 
fee, but his Aſſigns ſhall be taken in the 
nztural Senſe of the word for his Aſſigns of 
he Land, and where there may be Aſſigns 
In Decd, the Law will not make Aſſigns by 

onſtruction, and in that Caſe it may be 
paid to the firſt Feoffee or the ſecond. 
A Mortgagor or Obligor muſt on the 
Day of Payment ſeek the Mortgagee or Ob- 
gee, and tender the Money, &c. if the 
Mortgagor, Ec. be in the Realm of Eng- 
und; but if he be out of the Realm of Eng- 
and, the other is not bound to ſeek him 
here, but ſhall have the ſame Benefit as 
f he had made a Tender, 

And the Ten't that holds by corporal Ser- 
ice to the Perſon of the Lord, ought to 


Q 5 | to 


cek the Lord, Ec. but a Man is not bound 
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to tender Rent any where but on the 
Land. 

If one be by the Condition of a Bond or 
Feoffment to pay ſuch a Sum at a certain 
Place or any Time during his Life, he ought 
to give Notice when he will pay it, and if 
he tender it according to ſuch Notice, or if 
at any Time he meet the Obligee or Feoffee 
at the Place and tender the Money, he ſaves 
the Penalty, Sc. 

If a Condition be broken by Non:pay. 
ment of Rent, the Feoffor may either enter, 
or if he have had Seiſin of the Rent, he may 
bring his Aſſiſe, or he may diſtrein for it, 
(if it be ſuch Rent to which a Diſtreſs is 
annex'd, ) but after he has brought an Aſſiſe I 
or taken a Diſtreſs, he can't after enter for; 
that Breach, ſo if he accept a Rent due at ai 
Day after, for theſe Acts affirm the Leaſeto 
have had a Continuance after the Breach off 
the Condition. But he may receive and ac. 
quit the Rent, rhe Non payment whereiſWt 
S a Breach of the Condition, and then em 
ter, but this muſt be undenſtocd of a Rent 
reſerv'd on a Leaſe J. which may be ne 
ceiv'd as a Debt due on the Contract, bit 
Rent reſerv'd on a Leaſe J. could be 1 
orlerwiſe due but as Rent, before the 
Qu. Anne, and therefore a Receipt thera 
diſpensd with the Condition for the Time. 

It is moſt adviſeable to appoint the Mo 
ney to be paid at a certain Time, and Place, 
and then the Feoffor is not bound to ſecł 
tae Feoffee in any other Place, nor to be 
there longer than is compriſed in the Inden 


ture, nor is the Feoffee bound to receive i 
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in any other Place: But if he receive it at 
mother Place, or before the Day it is ſuffi- 
cient. 

If the Condition be to pay ſo much Mo- 
ney, and the Feoffor pay to the Feoffee a 
Horſe, or give him a Statute, or a Bond, or 
pay Part in Money, and be allowed for the 
reſt u Account, in Conſideration of a 
Debt Ne to him from the Feoffee, or give 
ny other Thing in Satisfaction of the Mo- 
ney, and the Feoffee receive it in full Satis- 
faction, this is a good Performance, tho' the 
Thing paid be not worth, the 2oth Part of 
he Money; for the ſole Intent of the Condition 
to enrich the Feoffee to the Value of ſo much 
risexpreſs'd therein eh euhether it be done 


in Money, or what he eſteemsx<eorth the Money 


js all one in Effect, and leſs Money may be 
paid at another Day or Place in full Satis- 


wore beneficial to the Feeffee than the Payment 
f the Mole at the Dav and Place af pointed, 
but a leſs Sum can't be paid in full Satisfa- 
ion of the Whole at the fame Day and 
Place, for it is apparent, that a leſſer Sum 
ant be a full Satisfaction of a greater; yet 
| Receipt of Part, and an Acquittance un- 


er Seal in full Satisfaction of the Whole, is 
uthcientz becauſe the Party by his Deed. 


cknowledges himſelf fatisfy'd of the Whole. 
put if the Condition be to give a Horſe, Ec. 


darisfaction diſcharges it not, ſor re Condiriou 
mem dintieDeed can't le altered by Pars! 


be Giving of a Horſe, &c. can't be ſid to bes 


27 


faction of the Whole, for perhaps it may le 


Ir do any collaterat Act, Noncy given in 


greement, and the Payment of Aloney, aut 
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the ſame Thing in Subſtance. And if Mo 
ney be to be paid to a Stranger, he can't ac. 
cept of a collateral Thing in Satisfaction, 
for it hall not be in the Power of a Stramner 
to defeat the Eſtate of another without 1 
ſtrict Performance, according to the very 
Words, but if Money be to be paid by 4 
Stranger to the Feoffee, he may accept o- 
ther Things in Satisfaction. 

A Man makes a Feoffment on Condition 
that the Feoffee and his Heir ſhall pay a 
Rent to a Stranger and his Heirs, this 1s 2 
good Condition, yet ſuch Payment is not 
property Rent, becauſe it iſſues not out of 

and, and an Aſſiſe lies not for it; and yet 
if it be not paid the Feoffor ſhall re-enter, 
and the Feoffee ought to ſeek the Stranger, 
for the Payment is but of a Sum in Groſs, 
A. ſeis'd of Land joins in a Feoffment with 
Z. rendring Rent to them and their Heirs, 
and the Feoffee grants that it ſhall be lau- 
ful for em to diſtrein for the Rent, this is a 
good Grant to both, becauſe B. is a Party 
to the Deed. 

And here Noze, That Rent, which is pro- 
perly Rent, can be reſerv'd to none but the 
Feoffor, Donor, or Leſſor, or to them and 
their Heirs, yet one may reſerve 20 5. to 
himſelf for Z. and a Pound of Comyn to 
his Heirs; but if he reſerve Rent to himſelſ 
or his Heirs, it is void as to his Heirs. It 
two Jointenants make a Leaſe by Deed 
Poll, or by Parol, reſerving Rent to one 0 
them, it ſhall enure to both; bur if the 
Leaſe were by Indenture, it would be good 
to him only to whom it wes reſerv'd, _ 

: | caule 
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cauſe he was privy to the Leaſe. If two 
Jointenants, one for Z. the other in Fee, 
ſoin in a Leaſe L. or Gift T. rendring Rent, 
it ſhall enure to both. If Leſſor L. and his 
Leſſee join in a Leaſe JL. or Gift T. ren- 
dring Rent, it ſhall go to Ten't Z. only, 
during his Life, becauſe the Poſſeſſion is 
wholly derived frem the Eſtate of the Leſſee 
during his Life ; and at Law, if they had 
join'd by Deed in a Feoffment, the Feoffee 
ſhould Fea holden of the Ten't L. only, 
whilſt he had liv'd, 

Note, Secondly, That neither an Entry 
nor Re-entry can be reſerv d or given to any 
Stranger. - But the Heir may take Advan- 
tage of a Condition, whereof the Feoffor 
himſelf could not; as if the Condition be, 
that if the Heir pay 20 5. &c. that then he 
ſhall re-enter, for the Heir is privy in Blood, 
this «vas diſinherited by the Froffment, and 
is 4 particular Exception in Favonr of the 
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Heir out of the general Rule, for (a) ſuch (a) Contra. 
Reſervation of Rent c# other Hereditament 110. 130. 


is void. 

A Stranger being Grantee of a Rev'n may 
take Anvantage of a Limitation, that 7/5 
Faffo determines.the Eſtate without Entry, 
but at Lazy he had no Benefit of a Condi- 
tion, which determines not the Eſtate with- 
out Entry. 

A Condition annexed to- a State of Free- 
hold, by fuch Words as theſe, That if the 
Party do ſo or fo, that then the Eſtate ſhall 
ceale and be void, defeats not the Freehold 
without Entry; but ſuch Words in a Leaſe 


7. avoid it without Entry, and the . | 
0 
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common Perſon as well as of the K. and to 
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of the Rev'n might always take Advantage 
thereof; but if the Words were, That the 
Leſſor might re-enter, the Grantee had no 
Benefit thereof before 32 H. 8. 

Where the Eſtate is but voidable by the 
Condition, Acceptance of Rent after makes 
it good; but where it is void, it doth not, 

Succeſſors of Biſhop, Ec. ſhalltake Bene- 


fit of a Condition reſerv'd by him, Execu- 


tors or Adminiſtrators of that reſerved by 
Leflee YT. Ceſtuyque Ule, not his Feoffees, 


ſhou'd have taken Advantage of a Condition Ot: 


on a Feoffment made by him. Any Grantee 
of the Rev'n may have Benefit of a Condi: 
tion in Law. 

And by 32 H. 8. 34. every Grantee of 
Rev'n may take Advantage of a Condition 
reſerv'd on & Leaſe, which Statute has been 


1. 'That it extends to the Grantees of 1 


the Grantees of the K.'s Succeſſors, tho' the 
King only be named: But not to Grantees 
of Rev'ns on Gifts T. for the Word in the 
Statute is Leſſees. 

2. But it extends to Aſſignees of Part of 
the State of the Rev'n, as when the Revn 
ona Leaſe L. is granted for L. or a Rev'n on 
a Leaſe 7. is granted for J. becauſe the Ad 
ſpeaks of Executors of the Grantees; But nat 
to Aſſignes of the Rev'n of Part of the Land; 
in which Caſe the Condition being entire, 
and againſt common Right, is deſtroyed ; ex- 
cept the K.'s Cafe, in whom the Condition 
{t11} remains, [zho' he have granted Part o 
the Rev'n, for ſo much as Femains in * 

Ui 
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] And inthe Caſe of a Subject, the Con- 
lition may be 1 by Act of Law, 
s when Part of the Rev'n goes to the Heir 
it Law, and the other to ihe Heir by Cuſ- 
om of Borough ZEngliſp. 

3. A Power of Revocation may be extinct 
1s to Part, and remain for the reſt ; for it is 


Wn Nature of a Limitation, not of a Condi- 


jon. 
4. When Attornment was neceſſary, the 
Grantee could not take Benefit of the Con- 
dition without it. 

5. The Statute extends to Bargainee, or 
any other that comes in by Execution of the 
vl to the Poſſeſſion, tho they be not in the 
ter by the Bargainor, &c. for the Act ſays 
Aſſignees to and by; but it extends not to 
Lord by Eſcheat, or Claiming by Reaſon of 
Mortmain. 

6. Bargainee, c. can't take Benefit of a 
Condition without giving Notice to the 
Leſſee. 

7. The Condition muſt be for doing ſume- 
thing incident to the Rev'n, or for the Bene- 
fit of the Eſtate, as for Payment of Rent, Re- 
pairs, Sc. not for doing any Thing in groſs, 
tor the Act puts Examples of the firſt Sort 
only: 

And by the ſaid Statute all Covenants 
and Agreements concerning the Land are 
transferr'd to the Grantce. 

If the Rev'n eſcheat the Lord ſhall diſtrein 
for the Rent relerv'd, but ſhall not enter for 
a Condition broken; but Guardian in So- 
cage or Chivalry may. 1 


wut the Grantee ſhall not take Advantage of 
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If Land be granted for two Years on Con 
dition that if the Grantee pay 20 5s. in th 


two Years, then he ſhall -have Fee, ye 


he ſhall not have Fee by paying of it; fl 
tho'a Condition encreaſing an Eſtate may he 
by Parol, yet no Freehold can paſs withou 
Livery. But if an Eſtate be granted for fin 
Years, and if the Grantee pay 405. within 
the firſt two Years, that then he ſhall har: 
Fee, or otherwiſe but for five Years, and 
Livery be made, now has the Grantee a Fee 
conditional by Conſtruftion of Law, and 
yet the Words ſeem to make the Conditia 
precedent; butinatmuch as the Livery can! 
expect, but muſt give a preſent Freehold © 
none, (for which Cauſe a Leaſe T. Rem'rt 
J. S.'s Heirs is void,) this ſhall be conſtruc 
a Condition ſubſequent; for the Law wil 
often tranſpoſe Words, that a Feoffment «i 
Grant may take effect, as if at Chriſtmas ui 
Annuity be granted, or a Rent reſerv'd on: 
Leaſe, payable Yearly at Michaelmas and 
Lady-day; yet the firit Payment ſhall be u 
Lady-aay, Seereise it would not be pail 
Yearly. But if a Thing that lies in Grant be 
granted for T. with ſuch Condition, the Fe: 
ſhall not Paſs till it be performed. And the 
K. by Letters Patents may grant Land for !. 
with Condition to have Fee, and it ſhallbe 
a precedent one. As to the Authorities tha! 
ſeem to contradict Littleton, they ought tube 
underſtood thus, That a Leaſe T. was fir! 


made, and afterwards an executory Grant tv 
inlarge the Eſtate on Condition, and in ſuch 
Caſe the Freehold paſſes not till the Cond: 


tion is performed, 


A Leak 


ine Eſtate ſhall ceaſe, an 
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A Leaſe L. is made toa Man and Woman 

Condition that whichſoever of 'em ſhall 
irſt marry ſhall have Fee, and they intermar- 
y, neither of em ſhall have it for the Incer- 
zinty. A Leaſe L. is made with Condition 
o encreaſe the Eſtate on Payment to the Leſ- 
or at a Day, and before the Day he is exe- 
uted for Treaſon, the Eſtate Mall not en- 
reaſe, tho the Condition became im poſſible 
y the Act of the Leſſor. 

He that will take Advantage of a Condi- 
jon, muſt enter if he can; if he can't, he 
uſt claim: For a Freehold, whether it lie 
n Grant or Livery, can't ceaſe by Condition 
vithout Entry or Claim, tho' the Words are, 
Provifo, that if he don't pay, &c. that then 

# be void; whether 
the Conveyance were by Feoffment, Bargain, 
and Sale, or Deviſe, &9c. 

But in the Caſe above, where a Grant was 
made for five Years on Condition to have 
Fee on Payment of 40 5s. in the firſt two 
Years inaſmuch as the Fee paſs'd from the 


Leſſor by Conſtruction of Law, it ſhall be 


reveſted by pan error of the Condi- 
tion by like Conſtruction, without Entry or 
Claim, So if the Feoffee on Condition col- 


W/zteral, 7. e. nor conſiſting in Payment of Rent, 


leaſe to the Feoffor, rendring Rent, and the 
Condition be not performed, the Feoffor ſhall 
retain the Land, and the Rent is extinct; and 
the Condition being collateral, was not ſuſ- 
pended by the veoffor's taking the Leaſe, as 
it would have been if it had conſiſted in Pay- 
ment of Rent. So if a Man granta Rent out 
of his Land on Condition, and it be broken, 
or 


— . 


WP ww 
- . - * - o _- 1 
> < . d * * * - . *. 4 
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or covenant to ſtand ſeis'd with Power 
Revocation, and revoke, in all theſe Caſes; 
Entry or Claim is required; becauſe heth, 
is to take Benefit of the Condition is alread 
in Poſſeſſion of the Land. | 

An Eſtate may be ſurrendred on Cond, 
tion: But if Leſſee for 40 Years, take a no 
Leaſe for 20, on Condition, Cc. or a Gray 
of the Rev'n on Condition, and afterward 
the Condition be broken, his Leaſe for . 
Years ſhall not revive; for it was abſolute) 
extinct by the Surrender, and the Conditid 
was not annexcd to the Surrender, but to the 
2d Eſtate only, If a Guardian in Chivaln 
be enfeoff'd by the Infant, this makes him 
Niſs'or, and abſolutely ſurrenders his Eſtate 
and yet the Feoffment was void as again 
the Infant, 

A. makes a Leaſe J. reſerving a Roſe the 
firſt 5 Years, and if he will hold over, then 
reſerving a Rent in Money, Leſſee will nM 
hold over, but ſurrenders, in this Caſe, inMr,;; 
Judgment of Law, he had but a Leaſe forth 
Years, ab initio. So if one make a Leaſe Len 
and if Leſſee in one Year pay not 205. thun 
then he ſhall have it but for two Years, hq 
Freehold determines by Non-payment, ade! 
he has it but for two Years. h 

A. makes a Feoffment on Condition that ; 
the Feoffee ſhall give the Land to the Fec in 
for and his Wife, in Special T. Rem'r to the eit 
Heirs of the Feoffor, and the Feoffor dies bei; 
fore ſuch Gift is made, the Feoffee ought to@nt 
make it as near the Intent of the Condition If 
as may be, vis. to let the Land to the Wife e 


without Impeachment of Waſte, Remer 5 
the 


71. / Eftates upon Condition. 


wer Me Heirs of the Body of her Husband of her 
ales ody begotten, Rem'rto the Husband's right 
hetheirs. And if ſhe accept a State for L. tho 
read have not the Clauſe of being without Im- 
achment of Waſte, or if ſhe marry, and a 


JOE 


CondM:ite be made to her and her Husband for her 
* nee, yet is the Condition well performed, 
Gray; ſhe receives the Eſtate defign'd in Sub- 
PWardW:nce ; and the Oin iſſion of the Privilege of 22. 
for a ing without Impeachment of Waſte ſhall not 
ute de the Heir of the Feoffor, for whoſe Benefit 


ditia s emitted, à Re-entry, (a) which would 


ro th feat the Eſtate of the Mie. 

van /e, This Clauſe, without Impeachment 
him: Waſte, gives the Leſſee Power to cut doun 
-{tate Woes, and convert em to his own Uſe; but 


gain 


ſe the 

then 
ill not 
ſe, in 
for? 


iſe I, 


e Clauſe ſans Dapeachment per aſcun Ac- 
on de Taſte does not.) 

If the Feoffor and his Wife both die, the 
coffee ought to make the Eſtate to the Iſſue, 
nd the Heirs of the Body of his Father and 
lother begotten, Rem'r to the right Heirs 
the Husband. And if divers make a Feoff- 
ent on Condition that the Feoffee ſhall 


tha infeoff em, and they all die before the Re- 
„ hy ofment, then ought the Feoffor to infeoff 
ulſſhe Heir of the Survivor, to have and to hold 


him and the Heirs of the Survivor; and 
this, this Caſe the Heirs of the Father ſhall on- 
FF. inherit: But if the Limitation were to the 
o the Weirs of the Heir, then ſhou'd the Heirs of 
sbeſſſis Mother's Side inherit, which would be 


at to ontrary to the Intent of the Condition. 
wm [it the Condition of a Feoffment be, that 
12 he Feoffee make a Gift in Frankmarriage to 


one 


the 


(a) 2 Rep. 
CT. 8 


220. b. 


Vid, ſupra. 
15. 
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one not of his Kindred, or an Eſtate 
Frankalmoine to a Layman, he muſt mal 
a State IJ. in both Caſes: Mich is the ſin 
Eſtate which would have paſs'd if the Fe 
ſee had uſed the very Words expreſs'd int| 
Condition, nor does it appear to be the Fe 
for's Intent that the Feoffee ſhould convey mn 
Inheritance. 

Tho' a Condition that ſaves an Eſtate 
conſtrued favourably, and that which de 
ſtroys the Eſtate, ſtrictly; yet if the Cond 
tion be, that the Mortgagor and J. K. py 
10/. at ſuch a Day, and before the Day the 
Mortgagor die, it is ſufficient if J. S. py 
it; yet if both be alive at the Day, the 
Mortgagee is not bound to accept of it fron 
one only. But if a Leaſe for 20 Years k 
made to two, provided that if the Leſkwh: 
dic within the Term the Leſſor ſhall re 
ter; if one alien and die, he ſhall not e 
ter till both are dead, for that is the mani 
feſt Intent of the Proviſo : But in the fil 
Caſe the Subſtance of the Condition is tha 
ſo much Money be paid to the Mortgage: 
and when the Act of God makes it in 
poſſible to be paid by both the Partid 
named, if it be paid by the other, it 
ſufficient, for it is in Effect the fant 
Thing. 

When the Condition of a Feoffment! 
to re-infeoff, or make a Gift T. to th: 
Feoffor, or to him and a Stranger, the 
Feoffee has Time during Life to perfor 
it, unleſs haſtened by Requeſt ; but if he 
refuſe when reaſonably required by tho % 
that ought to have ſuch Eſtate, the Feoffuſ, 


7 Of Eftates upon Condition. 
* N his Heirs may re-enter. But if it be to 
mak 


jake a Feoffment or Gift to a Stranger, he 
zuſt do it in convenient Time. 

f the Condition be, that the Feoffee be- 
bre ſuch a Day ſhall re-infeoff the Feoffor, 
nd before the Day the Feoffee die, his 


he ſan 
e Fa 
7 ntl 
C Fell, 
U tn 
ition becomes impoſlible by the AR of 
od within the Time limited by the mu- 
al Agreement of the Parties, the Feoffee 


s diſcharged. Sed , of this Caſe; for by 


tate 
ch de 
Condi 


2 expreſs Intent of the Feoffment, the 
ay rohre is to be but an Inſtrument to re-con- 
S. py ey the Land to the Feoffer, &c. and why 
„/ he uot take Care that it be perform- 


t fron 
ars be 
eller 
re er 
10t er 


4 before he dies? And in my Lord Clif- 
rds Caſe, who having Licence to infeoff 
livers of capite Lands on Condition that 
hey made to him a Gift T. did infeoff em 


ccording to the ſaid Licence, it was ad- 


mauzdged that the Feoffees were bound to 
* 5 | T: the Gift in his Life, for the Licence 
s id not extend to the Iſſue; and if the 
DW coffees ſhould make a Gift to the Iſſue, 


it im 


„might ſeize the Land for Default of a 
ariicence, and the Land would not be in the 
me Plight as it was at the Feoffment: So 
Wt an Advowſon be granted on Condition 
0 re-grant it to the Grantor, the Grantee 
uſt make the Re-grant before the next 
EAvoidance, or otherwiſe the Grantor would 
Woſe the next Avoidance: Aud why ſbould 
or the manifeſt Intent of the Parties alſo 
Fr the Caſe above, where a certain Time is 
Wimited, make it neceſſary for the Feeffee 
o re-convey before his own Death; for o- 
there iſe, 


ſtate is abſolute, becauſe when the Con- 
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therwiſe, the neglectiug to perform 1 
Condition, which was the fole Induces 
of the Feeffinent, would give him an aj 
late Fee if he happen to die before f 
Time; whereas by performing it, he ſha 
have nothing. 

When the Condition is, That the Feof 
ſhall re-infeoff, or make a Gift in Tail, &. 
to the Feoffor, and the Feoffee before | 
performs it makes a Feoffment or Gift: 
T. or Leaſe JL. or J. in præſenti, or futin 
to another Perſon, or marry, or grant 
Rent Charge, or be bound in a Statute « 
Recognizance, or become profeſs' d; in 4 
theſe Caſes the Condition is broken, for the 
Feoffee has either diſabled himſelf « 
make any Eftate, or to make it in the ſa 
Plight or Freedom in which he received it; 
4. being once diſabled, he is ever diſable 
tho' his Wife ſhould die, or the Rent, &. 
ſhould be diſcharg'd, or he ſhould be & 
raign'd, &c. before the Time of the R. 
conveyance. But if the Feoffee be difſeis 
and during the Diſs'in marry, or be bounl 
in a Recognizance, and the Wife die, « 
the Recognizance be releaſed before he r 
enters, the Condition is not broken, be 
cauſe the Land was never charged. 

But tho the Feoffor be diſabled to per 
form the Condition by Attainder, or fa alt 
like, before the Day; yet if at the Du 
the Diſability 1s removed, and the Condi 
tion performed, it is ſufficient 3 for the Fe: 

fee can be at no Prejudice thereby; but it 
rhe former Caſe the Trete by incumbringÞes! 
the Land contrary to the Tatent of the c 
4 417108 


( 


101 
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ion, gives the Feoffor a Right of Re-en- 
y, «which ſpall not be loſt, tho ſuch Ju- 
mbrances be afterwards diſcharg'd. 

If a Deed of Feoffment be made with- 
t any Condition, and Livery by Force of 
be made on Condition, nothing paſſes by 


Nn 
Cee 
7 alf 


Fecgle Deed, becauſe the Condition is not 
il, EHypriſed in it, and it is of the ſame Force 
ore | U no Deed had been made. Before 29 
Gif Nr. 2. 3. If it were agreed between two, 
fur make a Feoffment on Condition for 
ram rety of Payment of certain Money, and 


ute Me Livery had been made generally to the 
in ofee and his Heirs, it was ſaid, that 
for tlic Eſtate ſhould be conditionak becauſe 


ſelf fic Intent of the Parties continued at the 
e mme of the Livery, which ſhould be in- 
ed it ed to be made in Purſuance thereof. 


ſablei A Condition annex'd to a Feoffment or 
t, E. Dent in Fee, (tho' it be of a new Rent, ) 
be do the Sale of one's whole Intereſt in a 


attel, that the Feoffee or Grantee ſhall 
t alien, is repugnant and void; for iui- 
un oft liberis hominibus non effe liberain 
rum ſuarum alienationem : It is alſo a- 


ie, 0 
he nat the Benefit of Trade, and would in 
1, be ereat Meaſure reſtrain bargaining and 


tracting between Man and Man. But he 
at has a Rev'n may reſtrain his Donee, or 


0 

. Is ſec, from aliening; and before the Sta- 
Due of guia emprores terrarm, a Man 
Yondi{@ght have made a Feoffment, and have 
- Feed, that if the Feoffee, or his Heirs 


bit Huld alien without Licence, that they 
L7inpuld pay a Fine: And ſome ſay, that he 
» CiÞght have reſtrain'd the Alienaticn by 


Condi- 


7] [ {0 bi 


Vid, ſupra, 
80. 
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Condition, (as K. may ſtill do,) becauſe 
might have reſervd a Tenure to himſe 
Feoffment of B, Acre on Condition, t 
the Feoffee ſhall not alien V. Acre is go 
for it is not * to the Feoffment 
B. Acre, becauſe that may be alien; 
without Forfeiture. If it be the Conditi 
of a Feoffment, that the Feoffee ſhall u 
infeoff J. S. and the Feoffee infeoff 7 
on Purpoſe that he ſhall, infeoff J. it 
ſaid this is a Breach ; for quando aliqif 1 
prohibetur fieri ex diretto, prohibeturt 
ßer obliguum. Whatever is prohibited} 
Statute or Common Law, as Alienation; 
Mortmain, Cc. may be prohibited by Mor 
dition. | 

A Condition annex'd to a Gift in T. f 
neither the Donee, nor his Heir, ſhall d 
continue, is good; fo is a Condition in 
Feoffment made to a Biſhop, that neither! 
nor his Succeſſor ſhall alien without Conſa 
of the Chapter, for the Acts reſtrain'd | 
ſuch Conditions are tortious. A Conditi 
not to alien in a Feoffment made to a H 
band and Wife, ſhall reſtrain their Ali 
tion by Deed, but not by Fine; for ti 
would be repugnant and void: It is f 
that ſuch a Condition in a Feoffment to 
Infant, ſhall reſtrain his Alienation duri 
his Nonage. 

A Lefior, in Reſpect of his Rev'n n 
by Condition reſtrain his Lefſee from ali 
ing, and Donor may by Condition reſtu 
the Power which Ten't T. has by Stat 
to make Leaſes fer 3 J. or 21 7. for qi 
tet poteſt renuuciare jtri pro ſe in tnodi. 

4 
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zut an Eſtate . has five eſſential Incidents, 
one of which can be taken away by any 
ondition. 1. Jo be diſpuniſhable of 
Vaſte. 2. That the Wife ſhall be endow- 
WJ. z. That the Husband ſhall be Ten't 
y Curteſy. 4. That Ten't Z. may ſuffer a 


nditommon Recovery. 5. That collateral 
hall Marranty, (wwherher with or without Aſſets, 
ff 7.188 12ade before 4 & 5 Anne 16.) or lineal 
T. $.'\With Aſſets, may bar it. 5 


Ifa Gift in T. with a Rem'r in Fee, be 
ade to the ſame Perſon, with Condition 
dt to alien, this is good as to the Entail, 
ut void as to the Fee; therefore if ſuch 
Jonee make a Feoffment, and Donor re- 
ter, ſome ſay that he ſhall leave the Fee- 
ple in the Feoffee. 
It is holden, that the Donor may make a 
ondition that the Donee may alien for the 
rofit of his Iſſues. 
If Lands be given in T. on Condition, 
hat if the Donee dic without Heir of his Bo- 
, that the Donor may re-enter, this is a 
id Condition, for when the Iflues fail, 
de Eftate determines by expreſs Limita- 
on; but if the Condition be, that if the 
onee diſcontinue, and die without Iflue, 
at the Donor ſhall re-enter, this is good; 
d being in the Copulative, both Parts 
uſt be performed before Donor can re- 
ater; but if the Condition be in the Diſ- 
nctive, it is ſufficient to perform one Part. 
Leaſe for 20 Years is made to Husband 
d Wife, if he and his Wife, or any Child 
tween em, ſhall ſo long live; The Wife 
es without Iſſue, the Leaſe ſhall not de- 
P termine j 


Ited| 
tions! 


by 


T. tt 
hall d 
IN in 
ither 
Cone 
ind} 
onditi 
al 
Ale 
for ti 
1s fl 
nt to 


| duri 


vn 1 
m all 
reſin 
Stat 
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termine; for the Senſe is, if Husband, v 
Wife, or any Child, Sc. So if an Uſe be 
limited till A. ſhall come from beyond $ez 
and attain his full Age, or die, the Uk 
ſhall ceaſe if he come from beyond Ses 
or attain his full Age, or die. 

A Man can't plead a Condition to de. 
feat a Freehold without ſhewing a Record 
or Deed to prove it; but a Condition u 
defeat the Grant of a Chattel, he may, 

He that pleads a Deed, ought to ſhey i 
to the Court, that the Court may judy 
whether it have legal Words: And of an 
cient Time the Court, on View, judg'd i 
void if raz d or interlin'd in Places mate 
rial ; but now it is left to be tried by th 
Jury, whether it were done before Delice 
ry. The Deed it ſelf muſt be ſhewn; nu 
can any Inrollment thereof, or Exemplific 
tion under the Great Seal be pleaded ; buſi 
by Statute 4 conſtat, or mſpeximns of 
Letters Patents made fince the 27 H 
may be pleaded by K. 's Patentees, or a 
claiming under 'em, as well againſt K. 3 
any other. A conſtat, &c. can only be off 
the Inrollment of Record ; but not of 
Deed or any other Writing, that's not « 
Record. Nor can a Deed be inroll'd ti 
duly acknowledged. 

Thoſe that come in by Act of Law: 
Ten't in Dower, Statute Merchant, &. 
may plead a Condition without ſhewing th 
Deed; but Ten't by Curteſy cannot, for th 
Law preſumes that he had the Poſſeſf 
of his Wife's Deeds, * and he may keep ! 
during his Life: Nor ſhall the Lon | 

chen 
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nd, u (cheat, becauſe the Deed belongs to him, 
ſe or any that claim by Conveyance from the 
d Se. Party, or juſtify as Servents by his Com- 
e Uknand, c. plead a Condition without 


ewing the Deed. 

Ten't T. makes a Feoffment on Condi- 
ion; re- enters and dies; his Iſſue being 
emitted, needs not in pleading this Spe- 
ial Matter ſhew the Deed, Y he ly the 


. emitter claims above the Condition. 
1ew i Ten't to a Præcipe pleads in Abatement 
juderW@þf the Writ, (for non TJenure,) That J. S. 
f ſeoffed him on Condition and re-enter'd, 


nd was not compelled to ſhew the Deed, 
xecauſe the Demandant was a Stranger, ur 
id the Ten't make himſelf a Title againſt 
im by Force o it ; and it may be that on 


y the 
Jelive 


„ nahe Re-entry the Deed might be given up 
plifice ſo the Feoffor. The Leſſee of a Mortga- 
3 bufßzee evicted by the Mortgagor, may in an 
115 tion of Debt for the Rent by Mortgagee, 
He the Condition and Re-entry without 
or au eed, for he is no Way privy to it: And 
K. the Feoffee after a Re-entry by the 
be dWcoffor, for Condition broken, enter and 


- of 
not d 


"d ti 


tke away the Deed and detain it, the 

eoffor in an Aſſiſe brought againſt him 

all not be enforced to ſhew the Deed, 

the Feoffee ſhall take no Benefit of his Vid. ſupra; 
vn Wrong, A Woman may in pleading 89. 

er a Feoffment to be Causd Matrimonii 

elocuti, albeit ſhe have not any Writing 

prove it. 


aw. 
t, & 
ng tit 
or thi 


Teflon It a Condition on a Parol Leaſe I. ( made 
% ee 29 Car. 2. 3. be broken, and the Leſ- 
2rd Mr re- enter, and the Leſſee bring an Aſſiſe, 


P 2 and 


'To. L.22?. ken, the Leſſee re- enter, and the Leſſ 
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and the Leſſor plead 2 tor, Sc. and th 
Jury find the Leaſe and Condition, and R 
entry in a ſpecial Verdict, the Court oug 
to give Judgment, that the Plaintiff ſhyl 
take nothing by his Aſſiſe. But if after th 
Entry of the Leſſor for the Condition bn 


bring an Aſſiſe, and the Leſſee plead i 
Par the Leaſe L. made by the Plaintiff, 
-ving the Rev'n to him, this is a good By 
becauſe he owns the Rev'n to be int 
Plaintiff, and the Leſſor has no Remeg 
for he can't plead the Condition with 
ſhewing a Deed, and the Leaſe was wit 
out any. One can't plead a Leaſe T. 
Bar of an Aſſiſe, as to fay Aiſa non; be 
he may juſtify by Force of the Leaſe, 
conclude, & jut ſans tort; and if no Fre 
holder be named, he ſhall plead, N 
Ten't del Franktenement ucſine en le Im 
One may plead a Feoffment with War 
ty in Aſſiſe, but he muſt rely on the Wa 
ranty 3 for otherwiſe, if it be a Ferffme 
f the Party himfelf on an Anceſtor fri 
20m be claims in Fee, the Plea <eould 
double. 
A Special Verdict may be given on 2 
Special Iſſue, as well as on a General Iſſu 
and in Criminal Cauſes as well as Civil. 
No Judgment can be given on an inc 
tain Verdict; as if in an Action againit E 
ecutors, the Jury find upon the Iſſue 
Pleiumenut adminiſtre, that they ha 
Goads in their Hands not adminiſter 
but do not aſcertain the Value. And r a 
hey do not try the whole wherewith ti: ,; 
— i 
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charged, as if an Information be brought 
ncerning 100 Acres and a Houſe, and 


8 hey find the Defendant guilty as to the 
i eres, but ſay nothing to the Houle, this. 
= . inſufficient as to the whole : But if they 


ad the whole and more, that which is 


Less ore is Surplus, and ſhall not ſtay Judg- 

lead Wnt. And if the Matter and Subſtance o 
tif, e Ifue is found, it is ſufficient. 

od Pall The Jury may find Eſtoppels which bind 


e Intereſt of the Land, as the taking a 
emeſſſeaſe of one's own Land by Indenture, and 
e Court ought to adjudge according to- 


, becauſe it binds the Right, but they 
rt find it in a Writ of Right where the 


» M76 is join'd on the mere Right. 

* 1 The Jury can't vary from a Verdict re- 
VarruB':ded, but before it is recorded they ma 
N ary from it. A Verdict ſhall be im 
Hei be true till it be revers'd by Attaint; 
J erefore no Superſedeas of the Execution 


f a Fudginent is grantable on bringing an 
Ittaint o reverſe it. It is fineable for the 
ury to eat at their own Charge after they 
te departed from the Bar, but it ſhall not 
od the Verdict: To eat at the Charge 
one of the Parties before they are a- 
reed, ſhall avoid the Verdict if it paſs 
Wor him; but to eat at his Charge after they 


ict, ſhall not avoid ir. If either Party, 
r any for him, deliver a Letter, or any 
ridence touching the Matter in Iffuc, 

, P3 which 


e Special Matter, (a) as much as if it (a) Cr. k. 
ud been pleaded; and they may find a 145. 
ollateral Warranty tho' it were not plead- + NP. 53. 


e agreed, and have given a Privy Ver- ivent. 125. 


ry from it, and the Verdict which they 


(a) Kel. 52. 
contra. 

(5) 1 Vent. 
97+ 


228, 
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which was not produced in Court, it ſhil 
avoid the Verdict, if given for the fany 
Party. But if the Jury carry away a Mi 
ting not ſealed up that was given in Ex 
dence, this avoids not the Verdict, tho 
ought not to have been done. 

After their Departure from the By 
they are to be kept in ſome convenien 
Place without Meat, Drink, Fire, Candle 
or Speech with any but the Bailiff. In C 
vil Cauſes they may give a privy Verdi 
before any Judge of the Court, and tha 
they may cat and drink; but they may w 


give in open Court ſhall ſtand: But in Ct: 
minal Cauſes of Life or Member, no pri 
vy Verdict can be given. And in ſuch 
Cauſes the Jury ſworn and charged, can! 
be (a) diſcharged till they have given! 
Verdict. (b) If they can't agree in ſuc 
Cauſes, they muſt be carried after ih 
Fucge in Carts till they agree. 

If a Deed be made and dated out d bu 
England of Land lying here, yet if Liver 
be made ſecundum ſormam carte, the ce 
Land ſhall pals. di 

The Jury may in any Caſe, if they vile 
take upon em the Knowledge of the Lau, In 
give a General Verdict; but if they miſtale th 
the Law an Attaint lies againſt them. th 

An Indenture is a Deed in Parchment ei. 
Paper indented on one Side or the Top, to 
anſwerable to another, comprehending the 
ſame Matter: If it be actually indented, i in 
is not neceſſary that it be ſaid to be an I-20 
denture; and if it be called an a In 
an 
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nd not actually indented, it is no Inden- 


e ſem ure. All the Parts of it are but one Deed 
va Vue Law, therefore after the Eſtate deter- 
ind, the Part of the Donee belongs to the 


onor : If the Feoffor ſeal his Part, it is his 
Deed, tho' the Feoffee ſeal no Counterpart; 
ind when the Feoffee has ſeal'd his Part, it 
venienl is the Deed of both. 

Some Indentures are in the 3d Perſon in 
his Form, Hec Indentura fatta inter A, 
2. ex una Parte, Ec. The Statute 
id the which ſays that Bonds in the zd Perſon are 
nav uod, muſt be underſtood of thoſe taken in 
h then other Courts out of the Realm. 
in Ci Indentures in the firſt Perſon begin thus, 
no pri, in Chriſto: fidelibrs ad quos, Ec. 
1 ſuchMend tho' the Words of ſuch Indentures are 
cent only the Words of the Feoffor, yet when the 
iven 11 Feoffee has put his Seal, it is the Deed of 
2 ſuch{both 3 but Mention muſt be made in the 
V7 tu Deed that the Feoffee has ſealed, for he is 
no Way privy to it being in the firſt Perſon, 
but by the Clauſe of putting his Seal to it. 

A Leafe is made for L. Rem'r in Fee on 


Verdid 


wut of 
iven 
, the 

dies; he in Rem'r is bound to perform the 
Conditions, tho' he ſealed no dren of the 


y will 
Indenture, inaſmuch as he agrees to have 


Lay, 
1{take 
the Conditions are contained ; but by Spe- 


ent official Limitation the Conditions may extend 
Top, to the Leaſe only. 

g the ALeaſe7. is made to A. and B. and there- 

d, ü in they grant to be bound to the Leſſor in 

n In. 20 /. in Caſe that certain Conditions in the 

ture, ¶ Indenture were not perform'd, in an Action 
and P 4 of 


certain Conditions, and Leſſee ſeals it and 


the Land by Force of the Leaſe in which 
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of Debt for this, tho it be a Sum in groſ, 
both the Leſſees muſt be named, albeit the 
Deed were delivered to A. in B. s Abſence, 

A Feoffment is made by Deed-Poll on 
Condition, the Feoffor enters for a Breach, 
and gets Poſſeſſion of the Deed-Poll: Some 


have ſaid that he can't plead it, becauſe the 
Property thereof is in the Feoffee. Bui 


the Law is otherwile for theſe Reaſons. 


1. If in an Action between 'em the Feof. MM! 
fee had ſhewn the Deed in Court, the Feel 
for might have pleaded that it was made on 


Condition, &c. and by the ſame Real 


when he has it in Hand, he may plead it, 


eſpecially ſeeing that he is privy to it. 


(Note, That when a Deed is ſhewn inWi 


Court, it remains there all the Term ; and 
if not denied, is delivered to the Party a 
the End of the Term; it it be denied, itre- 
mains in Court till the Plea is determined 

2, If two do a Treſpaſs, one may plead 1 


Releaſe to the other; ſo may Executors a Re N. 


leaſe to the Heir, ſo may a Joint-Obligor 4 
Releaſe to the other, tho' the Property ot rae 


Deed belong not to him that pleads it; buff 
ina ſmuch as they are Privies, they can't plead 
An Actio 


the Deed without ſhewing it. 
of Trefpaſs may be joint or ſeveral at tix 
Will of the Plaintiff, but an Appeal of Death 
mult be ſued againſt all the Defendants. 


3. The Feoffee may grant the Deed to th 


Feoffor, and then the Property belongs to him 
and when a Deed is ſhewn by the Feoffor, tic 
Law rather intends that he came by it by 
lawful than wrongful Means. 'Tho' a Thing 


in Action can't be granted, yet the Dec 
: | | may 


2 

grol, 
it the 
lence, 
oll on 
reach, 
Some 
ſe the 


But 
8. 


Feoſ. 
Feoſ. 
ide On 
ealon 


id i, 
A Park is a great Incloſure privileg'd for 
wild Beaſts of Chaſe by gang ay" or K.'s 


Vn in 
5 and 
ty Ut 
it re. 
ned,) 
ead 1 
a Re- 
gor 4 
t the 
but 
plead 
ton 
t the 
Jeath 
8. 
0 the 
him; 
, the 
it by 
hing 
Deed 
maj 
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may, vis. the Wax and Parchment, and 
he Grantee may cancel em at Pleaſure. 

Sometimes the Law annexes a Condition 
o an Eſtate, which is as ſtrong as if it were 
xpreſſed ina Deed, as when one grants the 
arkerſhip of a Park for L. if the Grantce 
Jo not well keep the Park, or kill any Deer 
rithout Warrant, or cut down Trees, or. 
!nderwoods, and convert them to his own 


Uſe, Sc. the Crantor may ouſt him, and 
grant it to any other. 
Pamage Non-attendance of it ſelf is no For- 


But without ſpecial 


iture of ſuch à private Office, as it is of 
publick one. 


rant. Every Foreit is a Chaſe, 20 & 
verſo, but neither Foreſts nor Chaſes are 
nclos d. 

An Officer for Life, Sc. that has only a 
ollateral Fee, may be diſcharged of his Ser- 


ſice, but he ſhall have his Fee; but where 


is Fee is to be taken out of the Profits be- 
nging to his Lord within his Office, he 
an t be diſcharged. | 
Where the Condition in Law requires 


Sill and Confidence, as in Caſe of Offices, 


c. an Infant, or Feme Covert not obſer- 
ing it, whether they come to the Eftare: 
y Grant or Deſcent, abſolutely Forfeit 
heir Intereſt : For ſi:ch Grants were Origi- 
ally made in Conſideration of the Capacity 


nd Integrity of the Grantee, hs when he 
ecomes unqualified, the Grantcr may chuſe* 


mother fit for ſuch Service. But it an In- 


ant or Feme Covert break a Condition in 


P 5 Law 
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Law that requires no Skill or Confidence 

as when being particular Ten'ts, they mak 
a greater Eſtate than they lawfully can, thi 
is no abſolute Forfeiture. Yet a Conditin@. 
in Deed binds em as much as if they wer; 
of full Age or unmarried, for the Law wil 
not to the Prejudice of the Feoffor, and 
gainſt his expreſs Reſervation, make they 
Eſtate better than they receiv'd it. But h 
Waite, a Recovery had againſt 'em, bind 
'em for ever. For tis againſt the publid 
Good, and an irreparable Damage to th 
(a) Co. Lit. Inheritance. But in (a) ceſſavit again} 
ol. a. an Jafant claiming by Deſcent he ſhilM, 
have his Age, and generally where a Sts 
tute gives an Entry, as for an Alienation in 
Mortmain, Ec. Infants or Feme Covert, 

ſhall not be abſolutely barr'd. 

Regularly, he that enters or recovers h 
Force of an implied Condition, whether by 
Law or Statute, ſhall not avoid precedent 
Incumbrances, except when Leſſee for Lik 
makes a Leaſe J. and then enters and 
commits Waſte, in which Caſe the fir} 
Leffor recovering in Waſte, ſhall avoid the 
Leaſe J. for the Statute ſays, he ſhall re 
234. cover Locum Vaſtatum. It is ſaid, If u 
h Officer for Life have an Houſe that be 
longs to his Office, and grant a Rent, and 
forteit, that the Grant remains good fat 
his Life, ſea 55 For the Grantor of th: 
Office is in no Default, and yet by the Af 
of his Grantee, would loſe the Benefit 
having the Office ſupply'd by ſo worthy « 
Man as might be induced to accept of i 

with its uſual Appurienances. , 
| 1 
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dence (MW By Statute, if an Officer concerning the 3 
mal miniſtration of Juſtcie, or K. s Treaſure, 
in, thifWaftles, Ec. ſell, or take Promiſe for the 

nditiand Offices or any Deputation, he ſhall for-. 


Y Nenit his Office, and the Contract ſhall be 
'W ClMoid, and the Buyer or Promiſer, 8c. diſa- 
and ed to hold the ſaid Office, and this can't 


bleibe diſpenſ'd with by any Non Oliſtante, as it 
But as ceſolv'd in Sir Ro. Vernon's Caſe, who Vid ſupra, 
— eing K. s Cofferer for Money ſurrendred to? 

ubli 


he K. to the Intent that the K. might grant 

t to A. yet A. could not hold it. 

Grants of Offices of Steward, Bailiff, Sc. 

re ſubject to this Condition in Law, that 

he Grantees ſhall duly execute em, and | 
hey can't exerciſe them by Deputy, unleſs | 
VeWthey were granted to be occupied by the | 
Grantee or his Deputy. — 


to the 
gain 
? hall 


rs bl 7ittleron calls Limitations Conditions in 1 
er Law, as when Land is given to Husband | 
edentW.nd Wife during the Coverture; and ſuch 1 


Lief State ceaſes by Death, or Divorce a Vincu- 235 

e, which can only be Cauſa Metns, Fri- | 

fir giditatis, Conſanguintatis, or Aﬀemtatis. By 

32 H. 8. 38. all Marriages are lawful which 

are not prohibited by the Levitical Degrees; 

therefore, where a Man was queſtion'd in 

the Spiritual Court for marrying his late () Quare;:-. 
and wife's Siſter's Daughter, a (a) Prohibition 2 Lev. 254 

fol was granted. But a Divorce a Aſensd g L. 36% 
1 ore, which is allow d for Adultery, ſhal! 

not diſſolve the Marriage a Yinculo Matri- - 

7 90 monii, for it is ſubſequent to the Marriage, 

but in the other Caſes the Marriage was un- 

f i lawful, ab 177710, 


Þ i Propeter 
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Proper Words of Limitation are, 4un 
dummcdo, quamain, donec, quonſyue, ubicur: 
que, uſque ad, lamdiu, or fo long as he ſhal 
live Sole, or Chaſte, or pay ſuch a Rent 
or be Abbot, or Parſon, &&c. 

Where one deviſes Land to his Executor 
to be ſold, or his Land to be fold by hi 
Executors, which is all one, if they ſell ng 
in convenient Time, the Heir may enter 


em for the Purchaſe was not to the Value of 
the Land; but when one deviſes that his 
Executors ſhall ſell the Land, they may do 
it at any Time, for in this Caſe they ſhall 
not take the Profits, but in the firſt Caſe 
they ſhall take the Profits, yet they ſhal 
Vid. ſupra, not be Aſſets. Que re. 


dum, or paying ſo much to J. N. amounts 
to a Condition, and where one has tuo 
Daughters, and deviſes Land to one of em, 
paying 100. to the other, the Siſter for Non- 
payment may enter into a Moiety. 
Eſtates of Inheritance executed an ſettled 
in Poſſeſſion by Livery, or Releaſe of Diſs ee 
to Diſs'or, can't be defeated by Defeafance 
made after, but by Defeaſance made at the 
Time of the Feoftment or Releaſe they may 
for quæ incontinent fiunt in efſe videntur, but 
Rents, Conditions, Warrenties, Sc. may 
be defeated by Defeaſance made afterwards, 
for ſuch Inheritances are Executory. 
237 Tho' a Power of Revocation of an Eſtate 
y ming by Conveyance at Common Lau, 
by repugnant and void; yet where an Eſtate 


pailes by Way of Ule executed, by 27 = 
u 


and it is no Plea that the Money offered ti 


170. * Deviſe of Land ad Solvendum, or Venden- i 
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aun ich a Power of Revocation of the Uſe, and 

bicun-Worſeqnently of the Eſtate, has been allow'd to 
e ſhal e good: As if a Man covenant to ſtand 
Rent Nis d ro the Uſe of himſelf for L. and after 
the Uſe of his Son in T. 8c. Proviſo that 

cuton We may revoke any of the ſaid Uſes, and 
dy his Wferwards revoke em, he is ſeis'd in Fee 
gain without Entry or Claim, and he may 
yoke Part at one Time and Part at another. 


red tofBut by making a Feoffment or levying a 

lue of Wine of Part, he extinguiſhes his Power as 

it his that. 

yt Where the Power of Revocation is given 
all Wo a Stranger, he can't any way releaſe it, 

Cale Wir another may give me a Power over himſelf 

ſhall yr his Eſtate, ævhether J will or no. But 


ch Power reſerv'd to him from whom 


den-. Ihe Eſtate paſſes may be releas'd by Deed, 
ounts Ur by levying a Fine, which is a Releaſe 
two Lad, for it is in Nature of a Condition, 
em, Nrlerely he may reſtore himſelf ro his for- 


er Eſtate whenever he pleaſes, and con- 
quently ſuch Porrer, like other Reſerva- 
ons, may be releas d. By the ſame Convey- 
dce by which the old Uſes are revok'd, 


_ w ones may be limited. 

the | 

_ Deſcents which take away Entries, 
- by 

may Eſcents of corporeal Inheritances, either 
rds, in Fee or in Tail, take away the Entry 


him that has Right: As if a Diſs'or die 


tate isd, and his Land deſcend to his Heir, 
Aw, Nut the Deſcent of incorporeal Heredita- 


— puts not him that has Right to his 
eon. #7 
Formerly 
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Formerly, if a Diſs'or had long continy 
ed in quiet Poſſeſſion, or his Feoffee a Dy 
and Year, the Diſs'ee could not have en 
tred. 
If Land be recovered againſt A. and he 
die before Execution, or if there be a Recs 
very againſt Leſſee L. and he die, and the 
Rem'r Man alſo die ſeis'd before Executio, 
the Recoveror may enter without being dri 
ven to a new Action, becauſe it ſhall be in 
renden, that if his Title be good againſt H 
one, it is good againſt the other, if 

But if, after Execution had, the Recoe 
ree had diſſeis d the Recoveror, and die 
ſeis'd, the Deſcent ſhould take away th: 
Entry of the Recoveror, but this is expre(yW# 
contradicted in Keilway 45. b. becarſe i 
Heir is privy to the Recovery. 

A. recovers againſt . in a Writ of Right 
of Advowſon, or is his Conuſee of a Fir 
of the Advowſon, and F. uſurps the neuf 
Turn, A. is out of Poſſeſſion, for at Lat 
every Preſentation by Wright or Wrong, pu 
all Perſons to their Writ of Right. 

By 32 H. 8. 33. no Dying ſeis'd Qc. of 
Diſfs'or takes away an Entry unleſs h 
have been in quiet Poſſeſſion for five Yeu 
after the Diſs'in; but 'tis ſaid, that the 8. 
tute extends not to Abators or Intruder 
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nor to the Diſs'or's Feoffee ; but it extend} R 
to all Diſs'ins with or without Force, an tl 
to Succeſſors whoſe Predeceſſors were dil T 


ſeis'd, tho it only ſpeaks of the Dilse 

and his Heirs; if Leſtee Z. be difleis'd, an 

the diſs or die within the five Years, a 

then Leſſee die, it is ſaid that Rem'r Muff 
| 2 | ca 
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240. 


Leaſe JL. Rem'r to K. (whoſe Eſtate cant 
be wrongfully deveſted,) and the Leſſee he 
diſſeis'd, and the Diſs'or die ſeis'd, ſuch De. 
ſcents of a State IL. take not away the Eg 
try of the Diſs'ee. But if he in Rev'n d 
Rem'r in Fee or T. diſſeiſe Leſſee J. er 
die ſeis'd, this takes away the Diſs ee's EN Hic 
try. And a Dying ſeisd in Law is ſufficiem War 
as if an Infant's Diſs'or die ſeis'd, the l 
fant comes to Age, the' Diſs'or's Heir die ee 
before he enters, this takes away the ENI 
try of the Diſs'ee, (and yet if one that vad 
only ſeis'd in Law make a Feoffment of «ils 
ther Land with Warranty, and die, ſuch|r 
Land whereof he was only feis'd in La, ea. 
ſhall not be recovered in Value from tees 
Heir.) he 

If a Diſs'or make a Leaſe J. and then de ite 
ſeis d of the Rev'n, this takes not away theſſſuit! 
Entry of the Diſsee, And fo if he mae us! 
a Leaſe for his own T. and die, the Dißee ei 
may enter, for tho' the Fee and Freehold 
deſgended from the Diſs'or, yet he died nu 
ſeis d thereof. But if he only make a Leal 
Z. or ſuffer Execution of a Judgment i 
Debt, and die, the Diſs'ce can't enter. r. 

If a Diſs'or or his Alienee die withou one 
Heir, yet the Eſcheat of the Fee to theowe 
Lord takes not away the Diſſeiſee's Entty ier 
but if they had died ſeiſed, and the Landid 
had deſcended, the Entry had been takenhe ? 
away, and then if the Land eſcheat afterſWer: 
the Deſcent, the Diſs ee cannot enter upaſbe 
tne Lord. 

If a Feoffee on Condition die ſeiſed, and 
the Condition be broken betore or after the 
Deſcent; 
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eſcent ; or if he be diſſeiſed, and a De- 
ent caſt, by which his Entry is taken a- 
ay, yet the Feoffor may enter for a 
reach, for he has no Action, and if he 
ould loſe his Entry, he ſ.ould be without 
emedy. In like Manner, he that has 
itle of Entry for Mortmain, Conſent to 
aviſhment, or by Force of a Deviſe, or 
s Patent, ſhall not loſe it by a Deſcent, 
cauſc it is the only Remedy. 

f a Diſs or die ſeiſed, and his Heir enter 
d endow his Wife of the zd Part, the 
is ee may enter on that, for ſhe is in by 
r Husband, and the Law judges no 
ean Seifin betwixt Husband and Wife. A 
leſne grants to acquit the 'Tenant againſt 
ge Lord and his Heirs, the Lord dies, his 
ife is endowed of the Seigniory, the Ac- 
ittal extends to her, for ſhe continues her 
usband's Eftate, and the Rev'n 1s in the 
eir. A Diſs'or dies felled, the Dilsee 
hates, the Diſs'or's Wife recovers Dower 
inſt him by Confeſſion ; he ſhall not en- 
ron her, but ſome ſay, if he had only 

dowed her in Pais, he might enter upon 
er. One makes a Gift in T. rendring 205. 
once dies without Iſſue, his Wite is en- 
wed by the Donor's Heir, ſhe ſhall be 
tendant to him for the 3d Part of the 

id Rent, and yet the Tail is ſpent, and 
e Rent reſerved thercon determined. If 
jere be Lord and Tenant, and the Wife of 
te Tenant be endowed, ſhe ſhall be at- 
ndant for the Services of Right due, not 
r thoſe increached, | 


If 
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If a Diſs'or after the Deſcent take a Sti It 
Z. or if a Diſs or make a Leaſe T. and gre 
the Rev'n to the K. yet the Diſsee by Rey 
entring on Leſſee L. deveſts the Rev'n, [Fair 

If a Feme Diſs'oreſs marry, and di:ho 
ſeiſed, and her Husband being Tenant he 
Curteſy die, and then the Land deſcend, ff f. 
if Tenant in Fee, or T. die without Iſſu hack 
or Heir, leaving Wife Privement Enſein the 
and after the Iſſue is born, and the Lau he 
deſcends to him, yet this bars no EntnÞ A; 
becauſe the Land deſcends not immed ad 


After a Deſcent is caſt, and the Diſe yo 
Entry is taken away, if the Diſs'or con ca 
to a State of Frechold in the Land by pu 
chaſe or Deſcent, the Diſs'ee may enter, e 
have his Aſſiſe againſt him, for he cue 
have no. Benefit of the Deſcent, who ſour: 
Particeps Criminis. ent 

If one die ſeiſed in Fee, or T. and leu; 
two Sons, and the Younger whether of rot! 
whole or half Blood abate, and have Ie If 
and die, yet may the Elder or his Heir er, 
ter, for it ſhall be intended, That ho 
Younger did not ſet up a new Title, Mis! 
that he claimed as Heir to his Father {aim 

His elder Brother's Abſcnce, and that ¶ Ar 
was his Intent to preſerve the PoſſeſuWrti 
againſt Strangers; for this Reaſon, op. 
Brother ſhall not have Mortanceſtor, Whur 

ainſt the other. And the Law is try 
me, if there be divers Deſcents, or Wer, 
the eldeſt Brother enter into Burgh E #: 
Land. | 


| y 
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State 


If one Parcener enter generally, and take 
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gran he Profits, this ſhall be accounted the En- Hob. 120. 
Rey of them both 3 but if ſhe enter ſpecially, | 


N, 


1 
43 
4 

9 


laiming the whole Land, and taking the 


d de rhole Profits, ſhe is an Abator, and yet if 
it he die ſeiſed, the other ſhall enter; but 
nd, a f ſhe make a Feoffment of all, and take 
Ife Pack an Eſtate in Fee, and died ſeiſed, the 


ſein ther can't enter, for the Feoffment deſtroys, 


Lan he Privity. | 


Entry 


And in the Caſe above, if the elder Son 


medi had entered firſt, or if the Father had made 


diet 
ee) 
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Leaſe Y. and the younger Brother had 


Jifeiſed the Elder, and died ſeiſed, the En- 


y of the Elder had been taken away, for 
can't be intended, that in theſe Caſes the 
mnger Brother affirm'd the Title of the 
ler, or entered to preſerve it when be 
ſeiſed him to his n Uſe. So if the 
punger Son's Feoffee die ſeiſed, the De- 
ent takes away the elder Brother's En- 


; ſo if a Stranger abate, and the younger 
rother diſſeiſe him and die ſeiſed. 


If Ten't in ſpecial T. have Iſſue a Daugh- 


er, and takes a 2d Wife, and have a Son, 


N 


ho enters after his Death, and dies ſeis'd, 
is bars the Daughter's Entry, for they 
im not by one Title. 


An (a) U ſurpation by one Parcener after ( Wats, 


artition puts not the other out of Poſſeſſi- 5+: 


. If Parceners can't agree to preſent, the 


hurch is not Litigious, ſo that the Ordi- Vid. Wats, 
ry may juſtify Refuſing the Clerk of ei-. 


er, and ſuffer the Church to lapſe, but 
muſt rake the Clerk of the Elaeſt. * 
the 
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vid. ſupra, 
125. 


the Mulier, or any other Heir lineal or co 


the Mulier ſhall be bound for ever. Fe 


3 Lev. 410. 


of full Age, or an Infant, or Feme Cover; 


Death of the Father enter with her Siſte 


Of Deſcents which take away Emtriz, 


the youngeſt Son were found Heir on | 
Writ of Diem Clanſit Extremum, the other 
had no Remedy. When two Parſors pre 
ſented by one Patron, are in Debate { 
Tithes, no Indicavit lies; the Reaſon d 
all theſe Caſes is, becauſe the Parties china 
by one Title. 

One ſeiſed in Fee leaves two Sons, By 
ſtard Eigne, Mulier Puiſne, the Baſtaf 
claims as Heir, and dies ſeiſed, and th 
Land deſcends to his Iflue, the Right 6 


lateral is remedileſs, whether the Deſcen 
were of an Inheritance lying in Grant u 
Livery, and whether the Mulier, Sc. þ 


and if the Mulier leave a Wife Privemen 
Enſeint, and the Baſtard die, the Chill 
born ſhall be barr'd ; and the Law is the, f 
lame if the Baſtard become profeſs d; «if \ 
if he die in his Father's Life, and his Iſſie 
enter as Heir to the Grandfather, and die * 
ſeiſed; and if there be two Daughters B. 
ſtard and Mulier, and the Baſtard after the 


and occupy peaceably and die, her Iflue 
ſhall. inherit, and if they make Partition 


Tajuftum eft aliqecmm poſt Mortem facen ea 
Baſtardum, qui toto tempore Vite ſud ji 
Legitimo habebatur. But this Rule h, 
only as to Baſtard Eigne. | 
But a Mulier ſhall not be barr'd by the 
Baſtard's dying ſeiſed, unleſs the Inhert 
tance deſcend ; therefore it the * 
Cav 
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ave a Wife Privement Enſeint, and the 


on vic lier enter before the Child is born, he 
otbeſzes bis Right: Nor ſhall a Mulier be 
als arrd by an Eſcheat to the Lord of the 


Fee. Nor ſhall the Right to an Eſtate . 
e barr'd by the Baſtard's dying ſeiſed. 

A Mortanceſtor lies not between a Ba- 

hard and a Mulier: And a Baſtard being 

pleaded ſhall have his Age. 

If a Wife have a Child born in Wedlock, 


1 o' the next Day after Marriage, no Proof 
gut an be that it is not her Husband's, if he be 
* ithin the Four Seas, 7. e. in the K. of 


England's Juriſdiction, unleſs he have an 

pparent Impoſſibility of Procreation, as if 

e be but 8 Years old; But it has been Queen and 
rely reſelv d, that it ſhall be preſumed, e n 
hat a Child born after a Divorce a Mensa minſter. 
Thoro 7s a Baſtard, unleſs the Contrary 

e proved on the other Side. 

Note, That a Baſtard here ſpoken of, is 

ne born before Marriage, whos Mother is 
kerwards married to his Father, who is 

d much favour'd, bccauſe the Canon Law 

akes him Legitimate. 

If the Mulier interrupt the Baſtard's Poſ- 245. 
flion, or a Stranger do it, and he agree in 

e Baſtard's Life, (as when a Stranger en- 

ers to avoid a Fine, and within the five 

ears he that has Right Aſſents,) in this 

aſe the Re- entry of Baſtard, and his dying 

iled, bars not the Right of the Mulier; 

ut if the Baſtard recover in Aſſiſe againſt 

e Mulier, this avoids the Interruption of 


e Baſtard's Poſſeſſion by the Mulier's 
atry, 
It 
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If the Mulier come on the Land by C 
ſent of the Baſtard, he ſhall not avoid h 
Poſſeſſion thereby, but if he cut down 
Tree, or do any other Act which muſt | 
either 2 Treſpaſs or an Entry, he there 
avoids the Baſtard's Poſſeſſion, for when 
an Act may be done lawfully, the Ly 
will not adjudge it to be wrongful, 

If the Baſtard enter, and K. ſeiſe for 
ſuppos'd Contempt, c. of the Baſtar 
and he die, and his Iflue be reſtor'd on] 
tition, the Mulier is barr'd, for the Poſſe 
fion of K. when he has no good Right 
ſeiſe, ſhall be judg'd to be the Poſſefiion 
bim in whoſe Right he ſeis'd. But if 
ter the Father's Death the Muller 
found Heir of Kt. Service Land, and with 
in Age, and K. ſeiſe, the Baſtard is for 
clos'd for ever; and if K. ſeiſe for a CH 
tempt of the Anceſtor, and the Iflue i 

the Baſtard be reſtored on his Petition, . 
that K. ſeiſed without Cauſe, the Mulicr 


not barr'd. yy 
Any Stranger may enter of his own Hege! 
on the Diſs or, or the Feoffee of Ten't che 


and deveſt the wrongful Eſtate 3 but 
Stranger can't enter on the Feoffee of 
Infant of his own Head. 

If an Infant be difſeiſed, and a Diſce 
caſt during his Infancy, yet may he ent 
But if one die ſeiſed. and leave a V 
Privement Enſeint, and a Stranger abi 
and die ſeis'd, the Child born can't ent 
for he is not ſo much regarded in Law, | 
cauſe he had no Right at the Time of 
Deſcent. 
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by Alf an Infant preſent not to a Church 
oid chin 6 Months, it ſhall lapſe; if the five 
down Mears for making a Claim after a Fine be- 
muſt in the Anceſtor's Life, he muſt claim 
theredWthin them; if he do not claim a Villein 
when into ancient Demeſne within a Year 


d Day, he can't afterwards claim him; 
d he ſhall be barr'd in an Appeal of the 
2ath of his Anceſtor, if he do not bring 
within a Year and a Day; Ten't T. dil- 
ntinues, Diſcontinuce dies, and leaves 
Heir within Age, Ten't T. abates and 
es ſeiſed, his Iflue is remitted, and the 
ant can t enter; if K. die ſeiſed, the In- 
t is driven to his Petition; for in theſe 


ne Ly 


ſe for 
Baſtart 
| on Þ 
> Pole! 
tight! 
eſſion 0 
it if 1 


lier Nes the Law prefers the Good of the 
d wiülfburch, the publick Repoſe of the Realm, 
is forWberty, Life, an ancient Right, and 
a CoffſÞng's Prerogative before the Privilege of 
Iſſue Nancy. 


ion, A Deſcent caſt of Land in which a Feme 
Huliet Prert has Right of Entry, ſhall take a- 
y the Husband's Entry, but not that of 

n Heiße Wife or her Heirs after his Death; but 
rent the Woman had Right of Entry, before 
but e married, and being of full Age, had 
e of aÞprried, the Deſcent caſt during the Co- 
rture had bound her. If a Rent be re- 


Diſcei d on a Feoffment, and if not paid in a 
e entonth, to be doubled: An Infant neglect- 

a Vi che Payment ſhall not forfeit any Thing, 
er abſt a Feme Covert ſhall, for the Statute 
t ente current uſure, Ec. extends not to a 
aw, me Covert, 


our Sorts of Men may be ſaid to be 
n Compos. 1. An Ideot that is Noꝝ Com- 


os 


e of 
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os from his Nativity. 2. One made { 
y Sickneſs. 3. A Lunatick 9 aligum 
gaudet lucidis Intervallis, who is Non 
pos only for the Time while he wants U 
derſtanding, 4. One that is drunk, why 
never favoured in any Caſe, ſed omne 
men ebrietas incendit & detegit. If am 
the three firſt be diſſeiſed, a Deſcent hy 
their Entry, for they can't in civil Cay 
diſable themſelves, for which Cauſe 
they recover their Memory, they cant 
the Courts of Common Law avoid any C 
veyance made by them during their | 
firmity, for a Matter of this Nature is u 
proper to be left to the Conſcience 
Judge of Equity, but it ſeems againſt 1 
rural Juſtice to put ſuch Perſons recover 
their Memory wholly withour Remedy, a 
There impoſed upon when they wanted 
derſtanding. K. on an Office, finding 
Perſon an Ideot or Lunatick, may an 
Conveyances made by them in Pais, 
not thoſe of Record, and ſo may tht 
Heirs after their Neath. And in crimit 
Caules they may diſable themſelves. 
The Heirs of one perpetually Non (| 
Pos, may avoid a4 e caſt in the L 
of ſuch Anceſtor by Entry or Action; 
they may avoid a Feoffment made by the 
or & Lunatick; and fo Nete, they be 
Remedy as Heirs, which the Anceſtors! 
not; ſo if Father difleiſe Grandfather 
make a Feoffment without Warranty, 
Grandfather and Father die, the Son n 
enter, tho' the Father could not. There 
two Jointenants, one for L. the other in! 
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Heir of him that has Fee ſhall Lave 
aſte, tho' the Anceſtor could not. 

An Infant difſeiſes A. and makes a Feoff- 
nt to B. who dies ſeis d, the Infant being 
thin Age, the Infant enters upon his 
eir, A. may enter upon him; fo, if a 
For make a Feoffment on Condition, 
offee dies, and Feoffor enters for a Breach, 
e Dils'ce may enter u 
If a Diſs or be profeſs 
Heir takes not away the Entry of the 
offee, for it is originally owing this 
n Act, but the Heir o 
all have his Age. If the Ten't to a Præcipe 
come profeſs d, or reſign, Cc. the Writ 
ates not, but if he be depriv'd it ſhall. 
Leſſee J. is ouſted, and he in Rev'n diſ- 
d, Diſs'or dies ſeis'd, yet may Leſſee 
er, for by it he defeats not the Freehold 

t deſcended. + So (a) if Grantor of three 
oidances uſurp the firſt Turn, this puts 
the Grantee out of Poſſeſſion. 

f one diſſeiſe another in Time of War, 
ich is call'd Occupation, and die ſeis'd 
din Time of War, Diſs'ee may enter; 
reſent wrongtully to a Church 
War, he dces rot 


the Deſcent to 


one profeſs'd 


put the Pa- 


out of Poſſeſſion, tho' the Inſtitution 
e in Time of Peace. It is ſaid to be 
ie of Peace when K.'s Courts are open. 
fa Body Politick die ſeis d of Land, to 
ich I have a Right of Entry, and 
Land go to his Succeſlor, yet I may 
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a) Vid. 
Vats, 85. 


251. 


he in Rem'r J. die, he in Rem'r in Feen 


in Value, and die without Iſſue before E 


a Scigniory be grantcd for L,Remr int 
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I F Diſs'ee make continual Claim unto th 
Lands, whereof the Diſs'or or his Done 
or Feoffee is ſeis'd, or he in Rev'n or Ren 
make continual Claim upon the Alieneet 
a particular Ten't guilty of a Forfeitur 
before a Deſcent caſt, they ſave their Ent 
thereby notwithſtanding the Deſcent, 
Ten't J. or by Execution, be ouſted, and 
in Rev'n diſtied, yet may he in Rev'ne 
ter toavoid a Deſcent or Collateral Warry 
ty, or he may recover in Aſſiſe, and yethi 
Entry is not law ſul to take the Profits; An 
ſome ſay that Leſſor J. may do the ſam 
If one make a Leaſe L. Rem'r L. Ren 
in Fee, and Ten't J. forfeit, and he in Ren 
L. claim, and Alienee die ſeiſed, and th 


enter, for he could not enter before the I 
ſcent was caſt; ſo if the Father hav 
claim'd beſore a Deſcent caſt die, his $i 
ſhall enter: But if he in Rem'r T. or 
ceſtor claim, and die before the Deſcent, t 
gives no Advantage to him in Rem'r in 
or to the Heir, for the Claim of anoth 
ſhall not avail one that might have clain 
himſelf, and did not. 

If there be two Jointenants and oneclai 
and die, the other fhall enter: If Tent 
with Warranty, have Judgment to recoi 


cution, he in Rem'r may ſue Execution: 
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1Grantee J. die, he in Rem'r in Fee ſhall 
ave a per que Servitia 
Forfeiture of a particular Eſtate is either 


nto th Matter in Pais, or of Record; 2 Forfei- 


=Y re in Pais is of Things that lie in Livery, 
once en a greater Eſtate paſſes than the Ten't 
fein Jaw iully make, whereby the Rev'n or 


em'r is deveſted. If Tent J. and Rem'r 
an for J. join in a Feoffment, both their 
Nates are forfeited. If Rem'r Man for Z. 


r Ent 


ent, 


dr feiſe Ten't Z. and make a Feoffment, this 
Wan eits the Right of his Remer. If K. 's Ten'r 
| yerh or 7. make a Feoffment, the Zolemnity of 
Ay Livery, tending to the K.'s Diſheriſon, 
6 . Forfeiture, tho' the K. s Eſtate can't be 


reſted. But no Grant by Deed can for- 


5 Ren . on * 0 

Ren T iings lying in Grant. | 
Forfeiture by Record is, 1. By Alienation 

nd dhe . f 5 

—_ and Recovery, whether it deveſt the 


vnor Rem'r, as in caſe of Things lying 
very, or deveſt them not, as in caſe of 
ings lying in Grant. But a Deed inroll'd 
ſes no Forfeiture, becarſe the Deed it ſelf 
ich makes the Conveyance, is meerly Mat- 
in Pais, tho it be aſterwards recorded. 
By Claim, either expreſs, as when 
t J. claims Fee in Court of Record, or 
ee J. brings Aſſiſe; orimply'd, as when 
t J. joins the Miſe on the meer Right, 
eflee I. lofes in a Precipe, and brings 
r for Error in Proceſs; for (a) a Wrig ( Dyer. 
rer to reverſe a Recovery of a Freehold * 3 
or the Ten't of the Freehold only and there- 
15 Forfeitnre for Leffee I. to hringit; 
at where Leſſee I. icſummoned, and loſes ; 
efault, he has no Remedy, but if he were — ip 


f 2 Hane. 


the I 
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Summon'd, and aid appear, he miglit lg" 
pleaded in Abatement that no Ten't of FN 
held wwas nam in the Writ; if he were . 
1 Ro. 622. mond, I ſuppcſe that he might have gy 
Action grounded on the Deceipt. 
252. 3. By affirming the Rev'n or Rem'r tok 
in a Stranger, as praying in Aid of, or 
torning to the Grant of a Stranger, (butth 
Ten't ſhall not forfeit his Eſtate by atton 
ing in Pais, or by confeſſing the Action 
a Caſii Previſo brought by a Stranger, urh 
pony covenouſly to the Diſheriſon 6 
im in Rev'n or Rem'r or by pleading mg" 
Taft fait, in an Action of Waſte done by 
Stranger, or by accepting a Fine of a Stry 
ger ſur conuſans de droit come cco que il 
de fon done. 

Every particular Ten't may forfcit, wh 
ther for L. Z. or by Execution, as Ter 
by Statute-Merchant, Ec. and Tent i 
apres, and Leſſee to him and his Heirs i''* 
Life of J. S. If Ten't Z. make a Leaſh 
Suprs, 752. B. s Life, or on Condition, and Y. die, 
the Condition be broken, yet the Fork nc 

ture remains. 
253. If one have Cauſe to enter into di 
Lands in the ſame County, an Entry iſs 


Part in the Name of all, to which he hs lt 
Right of Entry, regains the Seifin of al uf 
the ſame County; but a general Entry i * 


any one Parcel, regains no more than thats . 
Parcel: And if ſeveral Actions be requit 45 
as if one be diſſeis d by two ſeveral Di | 
or by one Niſs'or, and he leaſe to three 
rally for L. there muſt be ſeveral Entri 
But if he leaſe to many ſeverally or le 
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enable one to bring an Aſſiſe, c. yet it ſhal 
not be ſo to one's Diſadvantage; therefon 
ſuch an Entry by the Plaintiff in Aſſiſe abate 
not the Writ, but he ſhall recover Damage, 
trom the Beginning. 

Continual Claim is well made, tho' it be 
made but once, when the Diſſeiſee approaches 
as near to the Land as he dares, and claim 
in or out of View, but if he dare he mul 
enter; yet a Claim within View reduces: 
Frechold in Law to an actual Freehold, thi 
he that makes ſuch Claim be not afraid u 
enter. 

A dying Scis'd and Deſcent within a Jen 

and Day after Claim made, takes not aua 
the Entry of him that claim'd, tho' there be 
never ſo many Diſſeiſins, Altenations, a 
Deſcents within that Time, and tho' it were 
not made till many Years after the Difſeifu; 
but at Law a Deſcent caſt within a Year and 
a Day after the Diſſeiſin barr'd the Diſſeiſe 
not making continual Claim; but this has 
been alter'd by 32 H. 8. 33. Since which Sth 
tute no dying ſeis'd within five Years ofit 
the Diſſeiſin takes away an Eutry, and cut 
ſfequently the Ten't's dying ſeris'd withinfii 
Years after the continual Claim, takes i 
away an Entry, becanſe the Ten't'scontinuin 
in Poſſoſſion after the continual Claim 
mounts to a new Deſſelſin. 

In the Computation of the Year and Day 
the Day on which the Claim was made! 
the firſt; and at Law you could not han 
been ſecure unleſs you had made a nei 
Claim within the firſt Year and Day, an 
ſo on. 

Th 
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The Year and Day is in many Caſes the 
Time limited by Law, as Non claim for that 
Time after a Fine did at Law bar all Parties, 
ſuch Non-claim after final Judgment in a 
tit of Right ſtill does; ſo a Villein fled to 
ncient Demeſn, and not claim'd by the 
ord in a Yearand Day, can't afterwards be 
isd by him: If a Man wounded die not 
ithin a Year and Day, it is no Felony: 
do Execution can be 
d Day in Real or Perſonal Actions with- 
ut a Scire Facias. 

If the Ten t on whom ſuch Claim is made 
» ſeis'd in Tail, immediately after ſuch 
lim he becomes ſeis'd in Fee, for his Oc- 


pation after it is a Diſs'in: And the Diſs'ee 


often as his Diſs'or continues his Occupa- 
on after Claim made, ſo often may bring 


reſpaſs: He ſhall recover Damages for the 
rt Entry without any Regreſs, but after 


egreſs he ſhall in Treſpaſs with a Continu- 
10, recover Damages 
ation, 


| Or he that makes ſuch Claim may have 


Action on the 5 R. 2. ). and ſuppoſe that 
Is Adverſary entred where his Entry was 
ot given him by Law, and in ſuch Action 

ſhall recover Damages and Coſts for the 
ſt Entry, but not for the mean Profits, 
0 he made Regreſs. And it his Adver- 
ry occupied the Tenements with Force and 
rms, or with a Multitude of People when 

claim'd, he may have a Writ of forcible 
try, and recover treble Damages. 

One may commit a Force, three of more 
Riot, Rout, or unlawful Aſſembly; how 


Q 4 many 


ued after the Year 


or all the mean Oc-- 
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much as the Maſter durſt have done. 
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many make a Multitude is rot determir' 
but ii is left to the Judges Diſcretion. 

This Writ of forcible Entry is grounds 
on the 8 H. 6. 9. and recovers treble D. 
mages and Coſts as well for the mean (0; 
cupation as the firſt Entry; it lies for 
Entry by Force, or peaceful Entry a 
forcible Detainer, or forcible Entry an 
forcible Detainer : But there mult be a 
a] Force, and not ſuch as rhe Law impli 
in every "Treſpaſs, Reſcous and Diſgi 
Unuſual Weapons, or unuſual Number 
Servants, 'Tbreats or Violence, make For 
All that go to make a forcible Entry ar 
guilty, tho' one only uſe the Violence. 

Continual Claim made by a Servant f 
his Maſter is good, if he enter into a. 
and claim, Ec. or if the Maſter fay th: 
he dares not go to any Part of the La 
nor approach nearer than to D. and con 
mand his Servant to go to D. and chain 
and the Servant do 55 this is ſufficien 
tho' the Servant had no Fear, for he dot 
as much aus he was commanded to do, u 
all that his Maſter durſt or ought by d 
Law to do. 

But if the Maſter be in Health, and con 
mand his Servant to go to the Land : 
claim, Sc. in this Caſe a Claim made Mie 
Servant as near as he dares is void, fer! 
does not do all that is commanded, not 


But if the Maſter be fick, or a Reclut 
ſo that by Reaſon of his Order he can'tg 
and he command his Servant to go 
claim for him, and the Servant go as 1 
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ermin I; he dares by Reaſon of Fear, &c. this is 
n. gicient tho the Command were to go to 
roundeWc Land; and yet regularly, when a Ser- 
ble DyW:nt docs leſs than the Command, his At 


ean O void; for where a Man is forced to 
for Mae 1% of a Servant, he is more favoured 
try u an on who is able to do his own Buſt- 
try ue; and if the Servant do as much as it 
be ae be £reſumed his Maſter would have 
Implieone F122ſelf it is ſufficient, for impotentia 
Dig. Legem; when a Servant exceeds his 
nber Mlaſter's Command, it is void only fo far 
For, he hath exceeded. | 
ntry A Recluſe, who by Reafon of his Order 
ce. W-nnot go out of his Houſe, ſhall always 
_ pear by Attorney in ſuch Caſes where o- 
) ah 


gers muſt appear in 18 Perſon. 


ſay tha 1f a Man impriſon'd be diſſeiſed, and a 
2 Luiheſcent caſt while he is in Priſon, yet may 
ad conſſſe enter; for by Intendment of Law one 
chin Priſon is kept ſo cloſe that he has no 
ifficienMtelligence of Ihings done abroad, but if 
he doe were at large when diſſeiſed, a Deſcent 
lo, uring bis Impriſonment binds him. 

by tf Allo if one in Priſon, againſt his own 


onſent, without Covin, be outlaw'd, he 


nd coal reverſe it by Writ of Error; but being 
nd Wſatter of Fact, he can't by Reaſon of it a- 
1ade Mid the Outlawry by Plea, unleſs in Caſe 
for Felony, for there in favorem vitæ he 


Way plead it; and when the Defendant 
mes in on the Capias utlagatum, Ec. he 
ay by Plea reverſe the fame for Matters 
parent, as in Reſpect of a Sperſedens, 
go Wmiſſion of Proceſs, Ec. But gn&7e if this 
in be done in another Term. 


25 Alfo 
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Alſo if one in Priſon loſe his Lands H. 


Default in a real Action, he ſhall avoid i, 
by a Writ of Error; but he can't have i; 
Writ of Deceit; becauſe the Summons wy 
lawful. 

Records are legally the Memorials 6 
Courts of Record, which hold Plea « 
Actions vi & armis, or where the Debt u 
Damages amount to 405. or more, and 

roceed according to Common Law; and 
fach Courts are created by Parliament, Let 
ters Patents, or Preſcription; but the Rol 
of other Courts proceeding by other Lam 
are not Records. 'There can be no Aver 
ment, Plea or Proof againſt a Record; and 
if it be alledged and denied, it ſhall by 
tried by it ſelf only. The Record is if 
the Fudge's Breaſt during the Term, ane 
alterable ; but after the Term, it is in tea 
Roll, and admits no Alteration, AvermentW | 
or Proof to the contrary. Nv»ll tiel Re 
cord cannot be pleaded to Letters Pi 
tents pleaded and ſhew'd forth, Nc con 
ccſ/it may. 

One in Prifon may on Motion b 
brought to the Bar, and either muſt ahi 
ſwer according to Law, or elſe, the fangen 
being recorded, the Law ſhall proceed . 
gainſt him. 181 

If one out of the Realm be difleifedMh 
and a Pefcent caſt, yet his Entry is n 
barr'd, whether he were in the K.'s Set 
vice or not: Eut if he were diſſciſed be 
fore he went beyond Sca, his Entry! 


taken away by the Deſcent, Tho' - 
Mz 
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nds e be not within the Juriſdiction of 
void ifommon Law, yet the Sea of England is 
have Hichin the Realm of England, To be in- 
ns wal; quarter Maria, is by Conſtruction to 
within the Realm of England of its 


rials ominions; yet a Man may in Truth be 


lea M qrzrror Maria, and yet out of the 
Debt eam of Fgland. 


e, an It ſeems that one out of the Realm ſhall 
v; and by Writ of Error avoid a Recovery in 
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t, Le præcipe, becauſe he may have a Writ of 


e Roli higher Nature; but he may avoid an 
r LawWutlawry, for otherwiſe he would be with- 
Aver t Remedy. 

oY Matters ; out of the Realm of Eng- 
d is in 
m, and 


24 concerning War, Combat or Arms, 
all be determined by Civil Law betore 
e Conſtable and Marſhal, and the Trial 
5 in tall be by Witneſſes or Combat. 

>rment In any Action if the Defendant alledge, 
el Reet the Plaintiff is an Alien born in France 
ers let of K.'s Ligeance, the Plaintiff ma) re- 
on cory, that he was born in Euglaud in ſuch a 


ace within the K. s Ligeance; and here- 


on Men the Jury ſhall be charged, and on 
uſt anMWridence that he was born in Frauce, Ec. 
e famRey ſhall fd that he was born out of the 
ceed s Ligeancc: On Evidence that he was 


rn in England or Irelaud, Ec. they ſhall 


Sup. 4, i $7 


feifet d that he was born within the K.'s Li- 
is nofWznce. So if one plead in Avoidance. 
. s Offa Fine that he was out of the Realm, 
ed be S. at the Time the adverſe Party may 
ntr) edge that he was in Euglatd at fuch a 
aue, and thereon Idue fhigill be joined, 


Mar and 
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and then on Evidence he may prove tha 
he was out of the Realm, Sc. which the 


muſt of Neceſſity be alledg'd in ſome Part 
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Jury ought to find. And in ſuch Caſes in 
a ſpecial Verdict the Jury may find that he 
was born beyond Sea, or was beyond Seca 
at the Time, Ec. 

Adhering to the X.'s Enemies without 
the Realm, was Treaſon before the 25 E.; 
and triable in England, but the Adherency 


of England. Now by 32 H. 8. 2. Treaſon 
out of the Realm ſhall be enquired 0, 
tried, and determined in the K.'s Bench, 
or before Commiſſioners in ſuch County as 
the K. ſhall appoint, in ſuch Manner as if 
it had been done in the ſame County 
where it is enquired of. 

In an Action of Covenant on a Charter- 
party made at Thetford in Norfelk, or any 
other Part of England, it an Iflue be taken 
concerning the Performance of a Matter 
covenanted to be done beyond Sea, it ſhall 
be tried at Therford, £c. where the Action 
is brought, becauſe the Contract took it 
Original there by making of the Charter 
party; but generally where the Contrad 
and the Performance therecf are to be bi! 
out of the Realm, it can't be tried at Con. 
mon Law, except in Caſe of a Bond, 
which (being of a particular Nature, ti 
king :its Courſe, and binding according i 
the Commin Law) tho' it bear Date in: 
Foreign Country, as in Bourdeaux in 
France, may be tried here; but (becail 
ike Venire er a Fury muſt be from ſein 

certaii 


ok its 
Barter. 
Atrad 
e bat þ 
Con. 
Bond, 
e, It 
ing t0 
e Ink 
Vx In 
ecauſe 
a ſei 
ertai 
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in ſome Place of England, as in quodam loco 
weato Bourdeaux in France, in 1/lington in 
Comitatu Middleſex 3 nor is it traverſable 
whether there is ſuch a Place in ington. 

One out of the Realm never could be 
tarrd by Non-claim on a Fine. 

A Feme Covert, and he in Rev'n or 
Rem'r on a State of Freehold were barred 
at Law by the Non-claim of the Husband, 
or of the particular Ten't within the Year 
and Day after a Fine levied : To prevent 
which Miſchief the 34 E. z. 16. was made, 
which ordain'd that Non-claim on a Fine 
ſhould be no Bar; and a Feme Covert and 
be in Rev'n or Rem'r are expreſly provi- 
ded for by 4 H. 7. 24. which makes a Fine 


-Wicvied with Proclamations a Bar to all not 


caiming within five Years; but if «a Fine 
be levied without Proclamations, the ſaid 
Statute of Non-claim ſtill extends to it; 
and Nom claim within a Year and Day af- 
ter final Judgment in a Writ of Right, is 
ſtill a Bar to all, for the ſaid Statute of Non- 
claim does not extend to it. 

If a Diſs ee bring an Aſſiſe, and the Jury 
find for him, and the Juſtices will be ad- 
riſked till next Aſſiſe, and in the mean Time 
Diſs or die, it ſeems that the Entry of the 
Diſs'ee is not taken away, for the Suit did 
amount to a Continual Claim: So if Ten't 
in Dower alien with Warranty, and the 
Heir bring a Writ of Caſu proviſo, and hang- 


ing the Plea, the Ten't die, yet ſhall not the 


Heir 
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ertain Place) it muſt of Neceſſity be laid Cro. jac. 6. 
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Heir be barr'd or rebutted by the Warranty 
for the Precipe amounted to a Continui 
Claim. 

An Appeal or Aſſiſe are faid to be tr. 
raign'd, when they are ſet in ſuch Order 
that the Defendant is inforc'd to anſwer 
thereunto; and they are arraign'd in French 
but enter'd in Latin; but no Man is (ail 
to be arraign'd, but at X.'s Suit. 

If an Abbot, or Mayor of a Corporation, 
or Parſon die, and before there be a Suc- 
ceſſor a Stranger enter into the Lands, Es 
and a Deſcent be caſt, yet the Succeſſo 
may enter; for tho' the Stranger by Ent 
and Claim to him and his. Heirs did gain 
the Fee, yet inaſmuch as the Act of God 
was the Cauſe that no claim could be made, 
it ſhall not prejudice the Succeſſor: And 
for the ſame Cauſe the Succeflor may pre- 
ſent, notwithſtanding an Ulſurpation of 4 
Church in Time of Vacation. 

A Grant made to or by a Body Politick 
during the Vacation of the Headſhip is 
void, nor ean they ſue till they have a Head; 
but if a Leaſe Z. be made, Rem'r to the 
Mayor and Commonalty of F. there being 
no Mayor at the Time, tis good, if a May. 
or be choſen during the particular State. 


Of Relea my 
R Elexſes of all the Right which one has 


in Land, are commonly made in ſuch 
Form, Noverint untver/: fer Preſentes ne 
A. de B. remiſifje, relaxaſſe, & omni no de 
me & heredibus meis quietiuin Clameſſe; 
vel 
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rranty II fic, pro me © heredibus meis quietum 
ntinu me C. de D. rotum jus, titulum, & 

meum gue habui, habeo, vel quoviſinodo 
be ar futurum habere potero, de & in uno 
Order {Wir /iagio cum fertinentiis in F. &c. Note, 
nſwer Nhe ſaid three Words remiſiſſe, relaæa ſſe, 
rench puietum clamaſſe, are of the ſame Ef- 
s fad aA; and there be other Words of Releaſe, 
renunciare, acquietare; lo if a Leſſor 


ation, Mrant to his Leſſee that he ſhall be dit- 
Sue. Mharged of the Rent, this is a good Re- 
Ee. eaſe. | 

eſſor @ Releaſes are either expreſs, which muſt 
*ntry Wc by Deed 3 or implied, which may be 
gain Nith or without Deed. As if the Lord 


lieiſe the Ten't, and make a Feoffment 
n Fee, or Diſs'ee diſſeiſe Diſsor's Heir, 


And Dad make a Feoffment in Fee: This is a 
pre- Releaſe in Law of the Seigniory in the firſt 
of 4 Maſe, and both of the Right and Action of 


he Diſs'ee in the ſecond. 


tick If the Obligor make the Obligee Execu- 
p is Nor, % accepts thereof, this in Law re- 
ad; Neaſes the Action; but the Duty remains, 
the Wor which he may retain, Cc. 


| If there be two Feme Obligees, and one 
ay- ef em marry the Obligor, or if an Infant at 
17 make his Debtor Executor, this is in Law 
| Releaſe; for as the Law gives him Power 
o make an Executcr ; it gives his Executor 
te (uae Adventoges with others. But if a 
has eme Executrix marry a Debtor, this is no 
ich Releaſe, for if it ſhould be one, it would 
ue e a Devaſtavit, which an Act in Law ne- 
% er works. 
„ fa Dise releaſe to his Diſs'or's Leſſee 
vc! I L. his 


— CEE... 1 
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Z. his Right is gone for ever; but if | 
diſſeiſe his Diſs'or's Heir, and make a Lea 
J. his Right is releas'd but during Leſſe 
Z. for a Releaſe in Law is more favourab 
taken according to the Parties Intent, t 
an expreſs Releaſe in Deed. 

The Word Right in its general Significa 
tion includes a Title, for which there isn 
Remedy by Action but by Entry only. 

Thoſe Words in . que quoviſu 
do in futurum habere petero, are void, fe 
a mere Poſſibility can't be releas'd, therefor 
if the Son ſhould make ſuch a Releaſe Ha: 
his Father's Diſs'or in the Father's Life, yell 
might he enter after his Death, unle{ 
there were a Clauſe of Warranty in the ReW/ 
leaſe. If Father diſſeiſe Grandfather, make 
a Feoffment, and Father and Grandfather 
die, the Son may enter, but if there wer 
a Clauſe of Warranty he ſhould have beef 
barr'd. 

A Right to a Rev'n or Rem'r may tif 
preſently releaſed, for one may have a pre 
fent Right to them, tho' it can't take Effe 
in Poſſeſſion, but in futuro. Husband 
makes a Leaſe L. and dies, the Wife may 

releaſe her Right of Dower to him n 
Rev'n, (becauſe ſhe can't recover her Dow 
againſt the Leſſee L. without binding hi 
Rev'n) yet ſhe has no preſent Cauſe d 
Action againſt him. 

A bare Authority can't be releaſed, ther: 
fore the Executors to whom one devise 
that they ſhall ſell his Land can't releaſe to 
the Heir; fo if ceſtuygue Uſe had devileWand 
that his Feoffees ſhould ſell the Land, 6 rom 

2 c) 
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vey had made a Feoffment over, yet 
night they have ſold the Uſe. 

eſſee But tho' theſe Powers in Strangers can't be 
Weoffor, £c. may. 

If the Plaintiff releaſe all Demands to the 
ail in the King's-Bench and afterwards 


> is lffſudgment be given againſt the Principal, 


/ [{xccution may be ſued againſt the Bail; for 
viſneW the K.s-Bench when the Proceeding is 
I, fly Bill, the Bail are not bound in a certain 
reſon m to the — but only undertake 
ſe Hat the Defendant ſhall pay the Condem na- 


n Money, or render his Body to Priſon, 
that they are but in Nature of Failors to 
he Defendant ; but in the Common-Pleas 
be Bail are bound to the Tony in 4 
ertain Sum: So if the Conuſee of a Sta- 
te releaſe to the Conuſor all his Right to 
he Land, yet may he ſue Execution, for 
e has no Right to the Land, but only a 
y kMoſſibility. 
| = Regularly none can take a Releaſe of a 
: fedſpare Right to Lands unleſs he have a Free- 
;bandWold in Deed, or in Law, or a Rev'n or 
maſMem'r in Fee, Tail, or for L. veſted in him 
n Wt the Time of the Releaſe; yet it is not 
ove ſeceflary that ſuch Rem'r or Rev'n be im- 
g hiſÞediatcly expectant on the Eſtate in Poſſeſ- 
ſe aon; but if the particular Ten't be diſ- 
iſed, a Releaſe to them in Rev'n orRem'r 
uring the Poſſeſſion of the Diſs'or, is void. 
TheVouchee having enter'd into the War- 
nty, and the Ten't to a Præcipe, notwith- 
tanding he has alien'd, may take a Releaſe 
tom the Demandant, for they are Ten'ts in 
Law 


e, Jet 
unlek 
e Re 
make 
father 


viſet 


leaſed, yet a Power of Revocation in the — ſupra, 
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Law as to him, and it is preſumed that th 
are as much concerned to anſwer his Aft 
as if they were Ten'ts indeed. An Anmut 
Payable by the Parſon, may in Vacation 
releaſed to the Patron, for he is the on 
Perſon, who by the Temporal Lax has th 
an Intereſt in the Church: But it ſeems th 
a Releale to the Ordinary only is not god 
becauſe it is a Temporal Thing. One Leſſe 
2. may take a Releaſe of another, as if ſuc 


Leſſee be ouſted, and Leſſor difleifed, anW*"s 

Diſs'or make a Leaſe J. the firſt Leſſee . 

releaſe to the ſecond: But a Diſsee cui 

releaſe to his Diſs or's Leſſee J. but to HHH 

Leſſee JL. he may. A Feme may releaſe he ith | 
| Right of Dower to Guardian in Chivaln If] 
| becauſe a Writ of Power lies againſt hin*P* 
| and the Heir ſhall take Advantage of it. Neu, 
There is jus Proprietatis, and jus Po 

ſions, and he that has both is ſaid to have ju - 1 


Dußplicatum, or droit droit; the Diſs ee hu 
the 1ſt, the Diſs'or the 2d, and if Diſseen 


leaſe to him, he has both. Regularly wha th 
a bare Right is releaſed to one that has, in 
Poſjefſronis, and afterwards another by a meu. [ 
| Title recovers the Land from the Neleaſet If 
the Right of Poſſeflion draws the naked Right PLls 
with it, and leaves no Right in the Releaſee ; 
as it A. difleiſe the Diſs'or's Heir, and the of 
Diſs'ee releaſe to A. and then the Dils'or 5 
Heir enter upon A. or if Diſs ce diſſciſe the es. 
Diſs ors Heir, and meke a Feoftment, and ad 
then the Diſs or's Heir enter upon the Feoffer, E a 


| in both Caſes the mere Right is, together with 
the Poſſeſſion veſted in the Heir of theDiſs, *C 
who by his Entry wholly defeats the Eſtate 


0 
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bot MM che Releaſee, or Feoffee; for if the na- 
Right ſhould remain in them, it would 
mul againſt a known Maxim of Law which 
jon l not ſuffer a Choſe in Action, (in any 


cept the K. Jor a bare Right to be trans- 
red to a Stranger by any Act of the Par- 
whatſoever. 
But if Donee in Z. diſcontinue, and Do- 
WW: releaſe to the Diſcontinuee, and Donee 
e, and the Iflue recover, the Rev'n re- 
ains in the Diſcontinuee; for the Iſſue can 
cover but the Eſtate T. and the Nonor in 
is Caſe, like the Diſs'ee in the former, 
to Hall not have again what he wholly parted 
fe hMith by his Releaſe, 
van lf Diſs'ce diſſeiſe Difs'or's Heir, or if a 
him eme having Right of Dower diſſeiſe the 
cir, and he re-enter, yet their former Right 
mains: So if one diſſeiſe Diſs'or's Heir, 
d infeoff the Niſs'ee's Heir apparent of 
Age, and Diſs'ee die, and then the Diſ- 
rs Heir enter, Ec, yet the ancient Right 
the Heir of the Diſs'ee, Ec. remains, 
rin all theſe Caſes the Right is veſted in 
te Parties by Act of Law. 
If a Diſs'ee releaſe to the Diſs'or of his 
Diss or's Heir on Condition, and it be bro- 
ce Den; or if he diſſeiſe him, and make a 
| ch ſcoffment on Condition, and enter for a 
ar; rcach, and then the Heir enter, the Dil- 
theke s Right remain in him; but if the Heir 
and enter'd before the Condition broken 
fete Diſs'ce's Right had been gone for ever; 
with” /e Heir of rhe Diſi'or is net ſullject to 
re Condition, becauſe he claims not under the 
ate 02VeYarce to awhich it is annex'd; but by 
0 re- 
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recontinuing his Poſſeſſion wholly defeat; 
Conveyances made ſince he was diffeis'd, 
The Diſs'or's Heir has the Freehold ;M 
Law in him before he enters, and a Fin. 
ſur Conuſance de droit Come ceo, or ſyr 
nnſunce de droit tautum, Surrender by Tei 
Z. to him in Rev'n, Bargain and Sale 
Deed indented and enroll'd, Covenant! 
ſtand ſeis'd paſs a Freehold in Law befy 


2 Moo. Entry (a) but a Common Recovery veſt; 1 jight 
ol 14. Freehold in Decd or in Law, hefore E 
or Execution ſued. hewt 

If the Ten t in a Præcipe ſeisd in Felfh.;r 


conſeſs himſelf no be a Villein to A. andt r pa 
hold the Land in Villenage of him, Mind 
this A. is actually ſeis d without Entry, Me 1 
the Poſſeſſion of his Villein is thereby becim 
his Poſſeſſion. 
The Eſtate which makes a Man Tal 
to the Precife, is ſaid to be the Freehdl! 
not the Rev'n Ec. 
267. b, The Releaſe made to the Frechold: 
ſhall aid him in Rev'n or Rem'r, and the R 
leaſe made to him in Rev'n or Rem'r ſhi 


aid the particular Ten't, as much as it Ne! 
were made to them, but it ſhall not be pleatſc 
ed by them being Privies in Eſtate, une ad! 
they ſhew it. FE 

If two Ten'ts in Common, or ſevenſhie u 
Ten'ts grant a Rent of 40 5. out of thenlh, pe 
Land, and after the Grantee releaſe to ene 


of em, this extinguiſhes but 20 5s. but 
Leſſor L. and L rant a Rent in Fe 
and the Grantee releaſe to one of em, thi 
extinguiſhes the whole, for it is py or 

en 
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2 ent iſſuing out of both their Eſtates, but 
4. N che other Caſe there are ſeveral Rents, 


101d i if there be Lord and Ten't, and the Ten't 
Tu ügeis'd, and the Lord releaſe to him all 
1 Right in the Seigniory or in the Land, 


is ſhall extinguiſh the pos ga + for the 
eſſee is Ten't to the Lord in Right and 


ant Ma, for at Law, if the Diſs'ee's Beaſts had 
beten taken, and he had replevy'd them, he 
2 icht have compell'd the Lord to have 
nll 


Wrow'd upon him, or upon the Matter 
hewn, have abated his Avowry, and his 
| FeeWcir of Kr. Service Land ſhould be in Ward 
and: pay Relief; if he die without Heir, the 
„ ind ſhall eſcheat. And notwithſtanding 
„e Lord accept Rent of the Diſs'or after 
come Title of Eſcheat accrued to him, yet it 
ſaid that he may have a Writ of Eſchcat, 
ecauſe Rent may be paid by a Bailiff, but 
he accept of Fealty which muſt be done 
y the Ten't in Perſin, or avow for the 
Went in a Court of Record, he ſhall be bar- 
ed of his Eſcheat; and if the Diſs or had 
ade a Feoffment, or had died ſeis'd, and 
ie Land had deſcended to his Heir, before 
he Diſs'ce had died without Heir, there 
ad been no Eſcheat at all, becauſe the Lord 
ad a Ten't in by Title; and if the Diſs ee 
Jie without Heir, and then the Diſs'or make 
Feofſment or die ſeis d, and the Land de- 
Fend to his Heir, and the Lord accept the 
Rent of the Heir or Feoſſee, he ſhall be bar- 
e 8 his Eſcheat, becauſe they are in by 
itle. 
A Releaſe of a Rent - Charge to Diſgee is 
did, for there is no ſuch Privity 3 
the 


357 


268. 


358 


Vid. ſupra, 
257. 


Of Releaſes. 


the Diſs'ee and Grantee, as there is in 4 con 
Caſe above, between the Lord and! 
Ten't being diſſeis d, becauſe the Land oi 
is charg'd. 

By 21 H. 8 19. the very Lord may aw 
as in Lands within his Fee, without 


ming any Perſon in certain: But he m * 
{till avow at Law if he will. And notwit * 


ſtanding the Statute, all neceſſary Inciden 
muſt be obſerv'd, and therefore the Ly the 
muſt alledge Seiſin by the Hands of ſunfſſ "> © 
'Ten't in certain within 40 Years. And c 
Plaintiff ſhall have all the Advantages, th 
he had before, as Aid, £9c. Diſclaimer o 
ly excepted: For he can't diſclaim to hol 
of the Lord, becauſe he avows on no be 
ſon in certain. Tho' the Words of the 4 
be, if the Lord diſtrein in the Land hu 
den, yet if he come to diſtrein, and thi 
Ten't drive the Beaſts in the Lord's Vie 
out of the Land, and he diſtrein in othe 
Land, yet it is within the Act. 

If Donee or Leſſee J. be diſſeis'd, a R 
leaſe by the Donor or Leſſor is good to ex 
tinguiſh the Rent, which {till continues bt 
tween 'em, in Reſpe& whereof the Dona 
or Leſſor mult ſtill avow on the Donee e 
Leſſee for the Rent behind, but nothing aff 
the Rev'n paſſes, for the Releaſe can't en 
large the Right of the particular 'Ten't, wht 
at the Time has no Eſtate in the Land. 

So if Donee diſcontinue, and then the 
Donor releaſe to the Nonee, he paſſes no 
thing of the Rev'n, but yet he extinguiſhe 
tne Rent, for the Donor mult avow on the 
Donee ſtill, for if he ſhould avow on the 

Diſcontinues 
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ſcontinuee, the Rev'n would by his own 
wing __ to be out of him. 

If there be very Lord and very Ten't, i. e. 
fte Lord have a Fee in the Seigniory, and 
Ten't in the Tenancy, and the Ten't 
Wie a i coffment, and the Lord releaſe to 
Feoffor before he has accepted the Feoffee 
his Ten'r, this Releaſe extinguiſhes not 
> Seigniory, for tho' the Lord may avow 
the Feoffor, yet he can't be compell'd to 
it, nor is the Feoffor Ten't in Right to 
> Lord. And if the Feoffee give the Lord 


* tice, and tender all the Arrears, he ſhall 
5 pel him to avow * him if he avow 
he 20y one in certain; he ſhall alſo compel 


Lord to avow upon him after the Feof- 
's Death, for the Lord can't avow on the 
ir of the Feoffor, becauſe nothing de- 
nded to him, and there never was any 
ivity between him and the Lord. But if 
Lord accept the Rent of the Feoffee be- 
2 the Law compels him, he loſes all the 
ears due in the Time of the Feoffor, for 
er he ſhall not avow on the Feoffor, nor 
the Feoffee, for the Feoffor's Arrerages, 
WJ it may preſum'd that he would not have 

tharged the Feoffur, unleſs he paid him all 
' Arrears. But if he accept the Rent of 
> Feoffee due in his Time, after the Feot- 
Death, or of Ten't that has forejudg'd 
ſeſne, he ſhall not loſe the Arrears due 
the Time of his former Ten't, for the 


he 
: 2 w compell'd him then to accept em for 
if] nts. ; £ 
| by A Writ of Cuſtoms and Services lies not 
| thefſÞ21t 2 Feoffor, becauſe he is not Ten't in 


Righ e 


269, 


560 


F. N. B. 10. 
G. 
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Right to the Lord, and if the Lord diſtri; 
for Rent, and a Reſcous be made, an Afi, 
lies not againſt the Feoffor and the Reſcuer 
for the Feoffee is Ten't, and the Diſtre| 
eras taken, and the Violence done to ty 
Lord on Land in his Poſſeſſton, and an 4: 
iſe for Rent is not ſo merely Poſſeſſory as m 
Avorery is, for if the Lord has been ſeis4d 
more Rent than of Right is due by Tncrouc|: 
ment on the Ten't, he can't recover in Aſſj 
more than is due, but in Avowry he my 
But the Lord's Releaſe to the Feoffor di 
charges all the Arrerages due from him befor 
the Feoffment, for ſo far as the Feoffer i 
liable to the Lord's Avowwry, fo far may ht 
take a Releaſe from him, but ſuch Relei 
can't extinguiſh the Seigniory, as is afore 
faid, for which Cauſe the Feoffee can take 
no Benefit thereof, any further than as t 
the Diſcharge of the Arrerages during th 
Feaffors Time, but the Feoffor may pleal 
to the Lord's Avowry, a Releaſe to the 
Feoffee, for thereby the Seigniory, /i 
is the Ground of the Avowry, is extind 
So if a particular Ten't after Waſte do 
grant over his Eſtate, and he in Rev'nn 
leaſe to the Grantee, the Grantor my 
plead it in an Action of Waſte againſt hin 
fer if he in Rev'n ſhould have Judgement 6 
gainſt him, he c recover the Place *aſted 
againſt the Releaſee. So the Vouchee, or! 
Ten't to a Precife after a Feoffment made 
or an Abbot, &c, having alien'd contra forman 
collationis, may plead a Releaſe to the Ten 
ofthe Land, for * Demanadant can't rec: 
againſt them without avoiding ſuch mY 

en 
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There be four Kinds of Avowries for Ser- 
ces. 1. Super VerumTenentem, when both 
ord and Ten't have Fee. 2. Super Verum 
enentem in forma predifta, when a Leaſe 


ſtrej 
Aﬀk 


ſcuet 


pon one as his Ten't by the Manner o- 
ting Verie, as when the Lord has a par- 


yowry ſhall be made by Donor or Leſſor 


when Ten't by Kt.'s Service made a 
eaſe L. and leſt an Heir in Ward, the 
ord ſhould ſo avow upon the Leſſee. 

A Releaſe by a Leſſor to his Leſſee J. 
V. having enter'd by Force of ſuch Leaſe, 
good, in Reſpect of the Privity between 
| takeſ@m, for it would be in vain for the Leſſor 
make Livery of Seiſin to one already in 
oſſeſſion of the ſame Land by his own 
eaſe; and if the Leſſee T. make an Under- 
aſe for Years, yet may the Leflor releaſe 
the Firſt, but not to the 2d Leſſee, and 
one make a Leaſe Y. Rem'r for Years, 
d Leſſor releaſe to him in Rem'r, after 
e firſt Leflee has entered, ſuch Releaſe 
maß good to enlarge his Eſtate. 

But a Releaſe to Leſſee J in Futuro, or 
y Leſſee Z. Before Entry, tho' it may ex- 
gh the Rent reſerv d, (which is a Charge 
n the Intereſt into whoſe Hand ever it 


manWroing an Egate, becauſe the Leſſee has no 
Tenollefſion 5 yer he has ſuch an Intereſt as is 
countable over. o | = 


leaf I 


or Gift in T. is made, Rem'r in Fee. 3. 


Wcular Eſtate in the Seigniory, and ſuch. 


don Donee or Leſſee. 4. Sur le Matter en 
Terre, as within his Fee, and Seigniory 


wes, J yet it can't enure by Wy of Eu- 


270. 


a4 & Bargainee for a Year, &c. is good J 


2 Vent. 35. 


2 Lev. 35. 


one may releaſe to the other before the 
Church becomes void, not after, becauſe i 


fore Entry is good, for he has a Freehold 
Law. 


and then the Releaſe is allo good. No 
That tho it be generally true, that he u 


15 4 Diſſ'or, yet this is to be un ei 
ſtood where there is no particular ! 


"Of Releaſes. 
And ſince the Statute of Uſes à Releaſe y 


. cauſe the Statute excecutes the Poſſeſſiom 1 
the Uſe, and if there be any Reſervation 


a Leaſe T. tho but of a. Pepper-Corn, it iff ord 
a ſufficient Conſideration to raiſe an NB. 


and conſequently to make the Leſſee capali 
of a Releaſe. 


If. a next avoidance be granted to tus 


is then as a Choſe in Action. 
If one make a Leaſe L. Rem'r L. ant 
Leſſee die, a Releaſe to him in Rem'r 


The Leſſor's Releaſe to a 'Ten't by Sul 


rance is void, for he has a Poſſeſſion with ;gh 
out a Privity, But if one enter of Mel 
on Wrong, and take the Profits, bf An 
Words to hold at the Owner's Will ca. { 


qualify the Wrong, for he is Diſsor, an 
the Owner's Releaſe to him is good; 
if the Owner conſented, he is 'Ten't Mie ! 


enters wrongfully and takes the Pri 


(fate in the Land, but if there le An 
Term in Eſſe, and one enter claiming Me che 
erm, aun pay the Rent, &c. he a Pr out 
zot be 4 Diſs'or, but an Action and, 
or Waſte ſpall lie againſt him, and und 
may be an Executor of his own Had h 
of Term. Th 


— 40 


7 
There are four Kinds of Privies. 1. In 251. 
eaſe date, as the particular Ten't, and he in | 
04.1: yn or Rem'r. 2. In Blood, as Heir to 
ſen pc Anceſtor, 3. By Repreſentation, as Exe- 
108 autor to the Teſtator. 4. In Tenure, as 
„Tord and Ten't. 
2 UN Before 27 H. 8. ro. if a Man had made a 
aþailWeofment to the Uſe of his Will, and after- 
rards the Feoffec had releas'd to the Feoffor | 
nd his Heirs, this Releaſe was good; for I 
n ſuch Caſe the Law intends that the Feof- 
my. » ought reſently to occupy the Land at | | 
| he Will of the Feoffees, and fo the Law i 
„ U:akes a Privity between them. And the 1 
ur veWcoffor ſhould be ſworn on a Jury by Com- 
old ion Law; and where 2 II. 5. 3. required | 
os. fer Annum in a Juror, it was holden | 
nat Ceſtecyaue Uſe of Land to that Value | 
Wight be returned; as to a Fcoffment to [ 
f 1 he Uſe of a Will. Vide ſit ra, 166. | 
„an Uſe is a Truſt or Confidence reposd ___ 1 
Carl: ſome other, which is not iſſuing out ß. 
„and, but as a Thing collateral, annex'd in 1 
d; rivity to the Eſtate of the Land, and to f 
ie Perſon touching the Land, vis. that 1 
Not ſiygue Uſe ſhall take the Profits, and the 
er. tenant ſhall make an Eflate according 
his Direction; ſo that Ceſt eue Uſe has | 
Weicher Ius in re, nor ad rem, nor any Re if 
” Scdy but in a Court of Equity. | | 
An Uſe is eicher rais'd by Tranſmutztion 1 
che Eſtate, as by Fine, Feoffment, Cc. 97 " 
55 r out of the Eſtate of the Owner of the 


and, as by Bargain and Sale, Covenant to 
and ſeis'd, gc. A Feoffee to the Uſe of A. 
nd his Heirs before 27 H. 8. bargains and 
R 2 ſells 


Tells to C. without giving Notice of the I! 
nothing paſſes, becauſe he was ſeis'd to th 


Ule of J. before, which Uſe can't be alter s 
or extinguiſhed without Tranſmutation Mcrd 
the Poſſeſſion, and there can't be two Ulf: 
of the ſame Land in I at the ſame Tim, 

A. diſſe iſes one to B.'s Uſe, B. not knowinflice. 
zhereof, and bargains and ſells to C. C. has:M If « 
'Uſe executed by the Statute, &hich ſhall r 2: 


be deveſted by B.'s agreeing afterwaras tote fi 
Diſs in, for th an Agreement ſubſequent\Mears 
look'd upon as equivalent to a Command preſſe di 
gent, yet the Law will not by ſuch a Fiftiown 
rale from C. an Uſe for good Conſideratin If! 
ſettled in him. oth 
Releaſes either enure, r. By Way of effffeer ] 
larging an Eſtate; or, 24/y. By Way of M ſh 
ter le Eſtate; or 34/y. By Way of Mitter feb C 
Droit; or, 4!hly. By Way of Extinguiſii But 
ment. e R 
As to the firſt, It is neceſſary that thhult a 
Parties to them be privy in Eſtate, theremnt's 
if a Donee or Leſſee make an Under-leaſe, He Ini 
Releaſe by the Nonor or firſt Leſſor to iH 
ſecond Lelſee is void, but a Leſſor T. or e G 
may releaſe to the Husband of his Leſlgſh the 
and his Heirs, Cc. And if one make arge 
Leaſe J. Rem'r £- and then releaſe to e Re 
Leſſee 7. and his Heirs, he thereby enlargiiſÞt He 
l his Eſtate in Fee. | 2. R 
| If a Leſſor Z. releaſe to his Leſſee, ¶ Eſta 
| | to a Ten't by Execution, all his Rig ene 


without ſaying any more, the Leſſee Mn 
an Eſtate L. if he releaſe to him àetbe 
his Heirs, he has a Fee, c. for ſufeic | 

Releifhinten 
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e U. 


to Meleaſe is in this Reſpect like Livery 


Alter Seifin, which being made without 
ion Mords of Inheritance, gives but a State Z. 
Ufa Leſſor releaſe to his Leſſee pur autre 


Time, he gives him an Eſtate for his own. 


O 7 1 J fe, g 


hast one make a Leaſe for 10 Years, Rem'r 
all or 20 Years, and he in Rem'r releaſe to 


to tie firſt Leſſce, the Releaſee ſhall have 30 
ent Mcars, for his Term of 10 Years ſhall not 


pre drown'd, becauſe a Chattel can't be 


GiFown'd in a Chattel. 


ratify 1f 1 grant the Rev'n of my Ten't Z. to 
other for L. I can't have Waſte; but if I 
of eter Releaſe to my Grantee and his Heirs, . 


> ſhall have Waſte for Waſte done after 
ch Grant of the Inheritance to him. 
But where a Releaſe enlarges an Eſtate, 


F Mi 
ter | 
zuiſt 


it th 
refoMnt's Leſſee L. grant over his Eſtate, and 


aſe, Ne Infant at full Age bring a Dum fuit infra 
to ten againſt the Grantee, who vouches 
or e Grantor, a Releaſe by the Demandant 
well 
ke 
to tit 
large 


large his Eſtate, for it is manifeſt that 


t has no Eſtate. 

2. Releaſes that enure by Way of Mitter 
ee, ( 
Rigi ceners or Jointenants, but ſuch a Releaſe 
eb 
m anther it make a Degree, as when it is 
ade by cne Parcener to another, or one 
eleifintenant to one of his Companions, or 
K3 whether 


je Releaſee muſt not only be Privy, but 
ult alſo have an Eſtate ; therefore YA In- 


the Grantor and his Heirs, is void as to- 


e Releaſe can't enlarge the Eſtate of him- 


Eſtatejmuſt be al ſo between Privies, vg. 


s not require ay Words of Inheritance, 


F dS ee IN EE. rn 
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releaſes to Diſs or, which makes his Eſtat 
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whether it make no Degree, as when it! 
made by one Jointenant to all the reſt. 

If there be two Parceners of a Rent, an 
one of them marry the Ter-tenant, and thi 
other Releaſe to her, this ſhall enure h 
Way of Alitter le Eſtate, and yet the Ren 
was ſuſpended at the Time of the Releaſ 
but if ſhe had releas'd to the Husband, | 
would have enured by Way of Extinguil 
ment. Ouœre, how a Releaſe to both Hy 
band and Wife ſhall cnure. 

3. Some Releaſes enure by Way of A 
ter le Droit, which transfer the Right of i 
Releaſor to the Relcaſee, as when Diße 


rightful which was wrongful before. 
Such a Releaſe may be on Condition 
but a Condition can't be releas'd on Condi 
tion; nor can a Villein be manumitted, 4 
a Grant attorn'd to on Condition ſubſ 
quent, but a Condition precedent is god 
in both Caſes, fer there is no Attormment! 
Manumj ſſion before it is per form'd. 
K. may make a Denizen, cr grant aÞ: 
don on Condition either precedent or ſubſ 
uent. 
A Releaſe of a bare Right for a Pay, « 
an Hour, Ec. is as good as if it wet 
made to the other and his Heirs, c. ft 


a Diſgee cannot releaſe Part of his EftayMele: 
in the Right, becatriſe he has no RIH Fee 


ro any Eſtate but that «eherecf he ſtat 
eifjeifed, therefore Fe miſt releaſe Poule 
Right to that or none at all. 1 


Neith: 


en it! 
t. 


it, an 


nd the 
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Neither is it requiſite that there be any 


privity between the Parties to ſuch Releaſe, 
«when Leſſee L. makes a Leaſe L. Rem'r 
n Fee, and the firſt Leſſor releaſes to the 


d Leſſee, this abſolutely bars the Releaſor, 


nd the Rem'r Man ſhall take Benefit of it; 


nd if a Diſs'or make a Leaſe L. Rem'r in 


Fee, or a Leaſe L. only, and the Nifs'ce re- 
eaſe to the Leſſee TL. it ſhall enure to the 
Penefit of him in Rem'r or Rev'n, and fuch 
Releaſes are ſaid to enure partly by Way of 
ſitter le 4roit, and partly by Way of Ex- 
inguiſhment. 

But he in Rev'n or Rem'r ſhall take no 
Benefit of a Releaſe of all Actions to Lel- 
ee L. | 
Neither is Privity requiſite in Releaſes 


yhich enure by Mitter le Droit only which 


re ſaid to enure by Way of Entry and 
eoffment, as if one be ouſted by two Diſ- 
eiſors, Abators, or Intruders, and releaſe 
> one of them, or if a Donee in T. or 
eſſee L. be diſſeis'd by two, and after- 
yards he and the Reverfioner releaſe to one 
f them, the Releaſee ſhall hold the other 
ut in ſuch Manner as if the Diſs'ee, Ec. had 
ntered and infeoff'd him: But if Leſſee 
lone make a Releaſe to one of them, it 
all enure to them both, for if it ſhould 
nure by way of Entry and Feoffment, the 
Releaſee's Fee-Simple would be chang'd to 
Fee qualified in the firſt Caſe, and an 
ſtate JL. in the ſecond, and the Rev'n 


yould be reveſted in the Donor cr Leſſor, 


lo were Strangers to the Releaſe, which 
R 4 ſtrange 


2762 


in Hiſſiſe before the Releaſe, tho" he cuil 
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ſtrange Tranfmutation of Eftates the I; 
will not ſuffer. 

But if K. s Leſſee Z. be diſſeiſed by tw 
and releaſe to one of them, the Releaſ 
ſhall hold the other out, for the Diſs; 

aind but a State for Life. So if ty 

ointenants make a Leaſe Z. and after d 
ſeiſe the Leſſee who releaſes to one, he ſhi 
hold the other out, becauſe the Diſs'in y Tu 
but of a State L. and the Releaſe ennin 
by Way Eutm and Fer ffment, ' does u 
diminiſh the Eſtate of the Releaſee, nor; 
veſt an tate in auy not concerned there 
ut only deveſts the Eſtate which the bil 
Jui enen, gain by Diſtin. 

If Leſſee Y. be ouſted, and Leſſor di 
ſeiſed, and Leſſee releaſe, the Difs'ee me 
enter, but if Leſſee JL. be diſſeiſed and n 
leaſe to the Diſs'or, the Leſſor can't ente 
for the Diſs or has a Freehold whereon thi 
Releaſe of Leſſee L. may enure, but h 
has no Term for Z. Ec. And it is fla 
in the firſt Caſe that the Leſſor might recou 


not tuke the Profits, and ofter the Reled 
he may both recover and take the Pri 
for the Fiſtare gained by the Diß'in ben 
rely defeated, if the Diſs'or ſhonld man 


tain an Action againſt him for the Prefil gt 
ir muſt be grounded in the Releaſe of n 
bare and naked Right of the Leſſee T. whit Cons 
can't be transferred, but in the 24 (Of 
Leſſor can't have an Aſſiſe during the Lines 
cf Lefjee J. din 
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nd one of them releaſe to one cf the 
ik ors he ſhall not hold out his Com- 
anion, for if this ſnould enure by May of 


eſt che Eſtate of the other Diſi'or, but re- 


eſt the Eſtate in the other Diſ'ee who was 


Stranger to the Releaſe. | 
Two Femes diſſeiſe a Man, and one of 
dem marries, and the Diſs'ee releaſes. to 
de Husband, this enures to the Advantage 
both Diſs'ors, for the Husband is in a 
anner in by Title, and it world be a 
ard Conſtruction to make ſuch a Releaſe 
wire to ouſt his Wife, in Right of whoſe 
tate alone he was enabled to take the Re- 
aſe, but if two Women be Diſsors, and 


If two Jointenants be diſſeiſed by two, 


ry and Feoffinent, it «could not only de- 


e take Husband, and Diſs ee relcaſe to Co. I. 277 
2. 


ge other, ſhe becomes ſole ſeiſed. | 
If two Diſs'ors make a Leaſe L. or Y. a 
eleaſe to one of them enures to both, 
r if it ſhould enure by Way of Entry and 
ffment, the Releaſee would avoid his 
n Leaſe. Mortgagee on Condition at- 
r Condition broken is diſſeiſed by two, 
d Mortgagor releaſes to one of them, 
is enures to both, for they did no Wrong 
the Mortgagor, and he releaſes not 2 
ight to an ancient Eſtate deveſted by 


Wrong, but a Title of Re-entry by Force of 
Condition avhich ſhall net by Conſtruction 


Lasv defeat the Eſtate to which it cat 
mexed without an expreſs Re-entry, ac- 
rang tothe Nerds of the Condition. 


N. A Re 


——— ¶ pen nn ̃ gre 


370 


477 


Of Releaſes. 


A Releaſe to one joint Feoffee enures Mis 
him and all his Companions in Reſpect ya 
the Warranty which the Law preſumeller e 
that they have, and which, if the Rell B. 
ſhould enure by Way of Entry and FefWifs 
ment, would be defeated, the Fſlate lei 
defeated to which it was annexed. 

If he in Rem'r Z. diſſeiſe Ten't T. ar 
then Ten't L. die, the Diſs'in is purge 
and he becomes Ten't L. for the Law mol 
reſpe&s a leſſer Eſtate by Right, than WF; 


larger Eſtate by Wrong. F * 

If Diſs'ee, or he whoſe Rev'n or Ren 
is deveſted by a Forfeiture, releaſe to ti 
Ten't of the Land whether he be in H N. 
Feoffment or Diſs'in, ſuch Releaſe, if thMntr 
Releaſor had Right of Entry defeats May 
meſne Titles, becauſe it enures by Way fore 


Entry and Feoffment. Therefore if 9. 
Diſs'or infeoff C. with Warranty, who it 
feoffs D. with Warranty, who is difleie 
by E. B.'s Releaſe to E. defeats all tiff 
mean Eſtates and Warranties, for it is mad: 
to a Diſs'or, ⁊cho comes not to the Land 1 
Privity of the Hſtate to which the Wa 
ranty was annexed, and all the Right ele 
C. and D. to the ſaid Eſtate being wh 
defeated by the Releaſe of B. their Re-ent 
can't recontinue their former Poſſeſſion, | 
they muſt be Diſf'ors anew. 

So if a Difsor's Leſſee T. alien in Ft 
and then the Diſs ee releaſe to the Alienet 
the D ſsor can't enter for the Forfeitur 
And if a Diſs'or die ſeiſed, the Diſsee bt 
ing withia Age, and a Stranger _ 

ifs 
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hiſsee being of full Age releaſe to the 
\bator, the Heir of the Diſsor ſhall ne- | 
er enter. | 
But if Leſſee Z. be diſſeiſed, and the | 
Dior be difleiſed, and he in Rev'n re- | 
aſe to the 2d Diſsor, the firſt may enter 
n him, and if Leſſee enter, he leaves the 
„ anMev'n in the firſt Diſs or; for the Entry of 
urged him in Revn was not lawful, and conſe- 
; morWuently Vis Releaſe cannot enure by Way of 
bean Mratry and Feoffiment, therefore the Eſtate 
File Relcaſee being defeated by a mean 
Title, the Right of Poſſaſſion druws the na- Vid. pr 

to tie Right along ⁊vith it. 8 
in H Notwithſtanding a Releaſe by one whoſe | 
if theſWntry is lawful enures to many Purpoſes by 
ts May of Entry and Feoffment,, and there- 
ay re if a Diſſeiſor's Feoffee on Condition 
fake a Feoffment, without expreſſing any 
ho Condition, or if a joint Diſs'or grant a 
leiſeRent, and the Diſs'ee releaſe to the 2d 
|| thWeoffee, or the other joint Diſs or, the 
ondition or Rent are avoided, becauſe 
he firſt was not expreſſed on the Feoff- | 
ent, and the 2d was not granted by the | 
Releaſee. And ſuch a Releaſe takes away 
ll wrongful Titles, as if A. diſſeiſe B. to 
s Uſe, and Y. releaſe to A. this takes a- Vid: ſurra, 
vay C.'s Agreement to the Diſs'in. Yet if 303. 
a Diſs'or make a Feoffment on Condition, 278. | 
and Diſs'ee releaſe to the Feoffee ; or if he | 
grant a Rent, and then Diſs'ee releaſe to | 
im; ſuch Condition or Rent remains, for- 
one ſhall not avoid them againſt his own 
* Acceptance or Grant by Force of 

2 Releaſe, (and yet if the Diſs ee had: 
entered 
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entered, and made a Feoffment to hip 
they had been avoided.) If two Diſs, 
make a Feoffment, and take back an Efty 
Z. or T. a Releaſe to one enures to botk 
or if two Diſs'ors be diſſeiſed, and releaWM 
to their Diſs or, and then difleiſe him, an 
Diſs ee releaſe to one or both, yet the 1 
Diſs'or may enter, for the Law will ng 
make ſuch a Conſtruction of ſuch a N 
leaſe, as to enable a Man thereby to avi 
his own Fecffinent or Releaſe, and if the 
Heir of a Diſs'or endow his Wife, ex 
ſenſu Patris, and then the Diſs'ee rele: 
to the Diſs'or, he ſhall not avoid the Er 
dowment. 
Neither ſhall Acts done to the Diff 
be avoided by the Releaſe of the Diſs es 
as if the Lord confirm his Eſtate to hol! 
by leſſer Services, or if Eſtovers be grantel 
to him to be burnt in his Houſe, or a Wir 
ranty be made to him, they ſhall not be 
loſt by ſuch Releaſe. 
An Alien diſſeiſes 7. F. and is made 1 
Denizen, and then F. S. releaſes to him 
K. ſhall not have the Land, for it is as 
were a new Purchaſe, but if the Alien had 
been a Feoffee, K. ſhould have the Land 
fer it is intended that the Feoffee has 1 
Warranty, ly Force of «ehich he may fre 
ſerve his Fiſt:te cr recover in Value if H 
loſe it, which I ſ1fppeſe K. may take At 
vantage of, as being annexed to the Hſtan 
(tho he can't claim a (a) mere Right of 1 


real Acfien es ferfeired to him,) and Khim 

ſpall not tofe his Pefpibility by ſuch a Rel I 

but the Liß or is merciy in ty W. 4. 
2 5 
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The Lord diſſeiſes his Ten't, and is di{- 


ed, and the Diſs ee releaſes to the 24 


is or, the Seigniory is not revived, for the 


issor claims under the Lord he ſame E- 
We, which was in the Lord, and the Poſ- 


fon was never actually removed; and the 


aw is the ſame if the Lord had been diſ- 


Fed by two, and the Diſs ee had releaſed 


one of them. But if the Lord and a 
ranger diſſeiſe the Tenant, and the Te- 
ant releaſe to the Stranger, the Seigniory 


ger the Lord, and if the Stranger had ſur- 
ived the Lord, the Seigniory would have 


deen revived. 
An Infant Diſsor aliens in Fee, the Alie- 


iſs ee ee dies ſeiſed, the Diſs' ee releaſes to the 
\ holdMHeir of the Alienee, the Entry of the In- 
-antedfnt is ſtill lawful, yet if he bring a Writ 


A. dies without Iſſue, 2. intrudes, A. reco- 


f Right againſt the Heir of the Alienee, 
nd the Ali be joined on the mere Right, 
he Heir ought to have a Verdi&, for the 
Right of the Diſs'ce paſſed to him by the 
Releaſe; and tho' a Releaſe by him whoſe 
Entry is not lawful is faid to enure by Way 


ef Extinguiſhment, yet the Releaſee may 


take Advantage of it, for if he be ſeiſed 
of the Land in Fee, the Whole paſſes to 
him, and if he be Ten't J. only, he ſhall 
have the Benefit of it during his Life, 
tho the Whole paſs not to him; but in all 
ſuch Caſes the Right of him, that made 
the Releaſe, is wholly extinguiſhed as to 
himſelf, 

Tenant in T. with the Rem'r in Fee to 


Vers 


5 revived, for the Stranger claims not un- 
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vers in Formedon by Default, and make; 
Feoffment to C. F. reverſes the Recore 
in a Writ of Deceit, C. ſhall never haye 
Writ of Right, for the Recovery being u 
verſed all Eſtates ſubſequent to it are 6 
feated, and B. is reſtored to the Land i 
ſuch Plight as if there had been no Re 
very at all, and the Feoffee cannot main 
tain an Action on the naked Right of ll 
Feoffor. 

4. Some Releaſes enure by Way of Er 
tinguiſhment as to the Releaſor only, al 
as to others by Way of Mitter le droit, u 
where one whoſe Entry is not lawful, reles 
ſes to the Tenant, or a Diſs'ee releaſes to Hei 


Leſſee JL. or a joint Feoffee of a Diss, tc 
But where the Releaſee cannot have thWures 
Thing releaſed, a Releaſe ſhall enure bjſWeigr 
Way of Extinguiſhment againſt all ManneWnhe: 


of Perſons ; as when the Lord releaſes hi 
Seigniory to his Tenant of the Land, « 
when the Grantee of a Rent Charge 
Common releaſes to the Tenant. 

Such Releaſes abſolutely extinguiſh thi 
Rent, Sc. tho' the Releaſce be but I. 
nant for L. And they may be made to on 
whoſe Eſtate is ſuſpended, as if a Fem: 
Meſne marry her 'Tenant, and the Lordr 
leaſe to the Feme, the Seigniory is extint; 
but if he releaſe to the Husband, both tix 
Seigniory and Meſnalty are extinct. 


If the Lord releaſe all his Right in th} L 
Seigniory, or all his Right in the Lande 
the Seigniory is extin without any Wordſfct t 
of Inheritance. 


3 Bu 
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lake: Bat the Lord may releaſe his Seigniory 
corel . or for L. or Y. &. ſic de ceteris ; but a 
have Mare Right cannot be ſo releaſed, for if it vid. ſupra; 
12 ric ed for an Hour it is gone for ever, 366. 
re If the Tenancy be given to the Lord and 
% Stranger, and the Heirs of the Stranger, 
Nen e Lord releaſes all his Right to his Com- 
nW:nion ; this not only paſſes his Eſtate in 
of Me Tenancy, but alſo extinguiſhes his 
Night in the Seigniory. 
f E The Lord grants his Seigniory for Years, 
 anhe Tenant attorns, the Lord releaſes to 
it, Me Grantee J. and to the Tenant of the 
and generally, this extinguiſhes the 
ſeioniory, and the State of Grantee J. al- 
oro, for as to the Tenant of the Land it e- 
Pires by voy of Extinguiſhment of the 
deigniory, which requires no Words of 
Mnheritznce, but the Eſtate of the Gran- 
s hiffftce J. in the Seigniory can be enlarged but 
vr L. without apt Words of Inheritance, 
nd therefore it ſhall be extin&, becauſe 
here cannot remain a particular Eſtate in 
he Seigniory, the Fee being extinct, for 9 Rep. 134. 
he Seigniory Paramount of an Eſtate in 
ee cannot i e out of and be ſupported by 
= Meſralty of a ſinaller Eſtate. 
But if the Releaſe had been to them, and 
heir Heirs, it had given the Grantee a 
* in one Moiety, and extinguiſhed the 
ther. 

Littletc proves that in the Caſe aforeſaid 
andthe grand Aſſiſe ought to paſs for the Heir 
ordhof the Alienee, from the Caſe of him that 

bad a Rem'r in Fee expectant on a State Z. 
Pulfat Common Law, for before Naſtm. 2. 3. If 
Tenant 


281. 


mere Form, when the Iſſue is joined, u 
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Tenant T. had loſt by Default in a feiouM1; J 
Action, and died, he in Rem'r had no MI. Z. 
medy, But if he had difleiſed Tent g a 
before ſuch Recovery, and then Tent al! 
had re-entered, and loſt by Default, Mena 
might have had a Writ of Right againMWcn' 
the Recoverer, for tho' the Seiſin whidMc;r 
he gained was defeated by the Re. entry . I 
the Tenant Z. as to Ten't TJ. yet it va 
good Ground of a Writ of Right againſtth 
Recoverer, who was a Stranger. And thi 
the Aſiſe be join'd in this Manner, whethy 
the Tenant have more Right as he hol 
than the Demandant in the Manner as lM 
demands, and the Seiſin of the Demandan 
were defeated, ſo that he has no Right i 
the Manner as he demands, yet he ought 
recover, for theſe Words odo & forms u 


the Point of the Action, as in this Caſe, « 
when a Demandant in Caſt Proviſo count 
of an Altenation in Fee, and the Tenant 
ſays, that he did not alien odo & Forms 
Sc. and the Jury finds an Alienation in 
Tail, for the Point the Writ ts whether 
the Tenant in Dower aliened to the Diſee 
+:fon of the Demandant. 

But when the Iflue is on a collateral 
Point, Modo & Form are material, 
when a Feoffment is alledged by two, or by 
Deed, the Jury cannot find a Feoffment by 
one, or without Deed, for perhaps the . 
ther might be induced to join Iſſue on tht 
Conveyance alledged, becauſe he knew thi 
tere Was none ſuch, 


It 
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If Land be let to A. for L.Rem'r to Y. 
I. Rem'r io 4.'s Heirs, A. dies, J. en- 
rs and dies, a Stranger intrudes, 4.'s Heir 
all have a Writ of Right of A.'s Seiſin as 


"FF 


enant L. A. and B. are Jointenants L. vid. ſupra, 


aganW-m'r to A. s Heirs, A. dies, B. dies, A. s 269. 
whicWcir ſhall have a Writ of Right of A's Sei- 
try ol. Donee in T. dies without Iſſue, Rem'r 
was Man enters, Done'es Wife has a Child who 


ters, and dies without Iflue, Rem'r Man 
d tie have a Writ of Right of the Seiſin 
dete hich he had. So if Land be given to A. in 
'Rem'r to him in Fee, he dies without I- 
je, his collateral Heir ſhall have a Writ of 
dauight, tho'the Fee were not executed. 

ht u Tho' the Iſſue be on a collateral Point, 
et if by finding of Part of it it ſhall appear 
the Court that the Plaintiff had no Cauſe 
ſuch Action, modo £ forma are but 
orm; as if in Treſpas the Defendant 
lead that the Plaintiff holds of him -by 
ealty and Rent, and that for Rent he di- 
*Wrained; and the other deny that he holds 
'n ni him 2049 & forma, and the Jury find 
t he holds of him by Fealty only, the 
) ſce Writ ſhall abate ; for let the Tenure be of 


hat Nature ſoever, the Tenant cannot Marlbr. 3. 


ter Wave Treſpaſs againſt his Lord. 
„ SF If the Matter of the Iſſue be found, it is 
ficient; as when on an Indictment of 
lurder, the Defendant is found guilty of 
lanſlaugh ter, for the Killing is the Sub- 
ance. So in Aſſiſe of Darrein Preſentment, 
the Plaintiff alledge the Avoidance by 
rivation, and the Jury find it by Death; 
in Aſſiſe by the Guardian of a Hoſpital 
againſt 


282, 
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againſt the Ordinary, if he plead that 


deprived him in his Vifitation as Ordin Pl 
whereon they are at Iflue, and it be foul!!! 

that he deprived him as Patron; or in DW" 

on a Pond to perform a Covenant of uſ 
cutting down Trees, if a Breach be Hit) 
ſigned in cutting 20, and the Jury find hs 
it is ſufficient. mi 
Alſo in a Writ of Treſpaſs for Ge! 
carried away, or Battery, or falſe Impriſgſ""® 
ment, it the Defendant plead that he isn 4 N 
guilty in the Manner as the Plaintiff fy rae 
poſes, and it be found that he is guilty WM 
another Day, or in another Town or C] 
ty than the Plaintiff ſuppofes, yet he ſh * 
recover; for in tranſitory Actions the . 
fendant ſhall not traverſe the County f*'* 
Town where the Fact is laid, without ſon! ” 
ſpecial Cauſe of Juſtification, which is N 
local that it cannot be alledged in anot “ 
Place; as where a Conſtable of a Tomi ber 
another County arreſts a Man for a Brea g 
of the Peace; in which Caſe, if an Adi E. 
be brought againſt him, he ſhall travet f n 
the County, and all other Places, ſaving ii R. 
the Town whereof he is Conſtable ; ſo when” / 
the Defendant juſtifies for Damage FeaſuſW* ! 
In an Action of Slander laid in London, Pe! 
Defendant pleaded a Concord for Words em 
all other Counties except London, and tan 
verſed the ſpeaking there; the Plaintiff ag *. 
nied the Concord, the Defendant demutt ce 
and the Plaintiff had Judgment: For in ti ble 
Caſe the Court allowed a Traverſe ona 
Traverſe, leſt by ſuch an Invention this un. 
cient Principle ſhould be ſubverted, * -n 
t 1997] 
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t that 


Drdinl& Place where a tranſitory Action is laid 
be fou l not be traverſable. 1 

in Din Treſpaſs if the Fact were not commit- 
t of , the Defendant ought to plead not 
be Wilty; but if the Fact were committed, and 
have Cauſe of Juſtification and Excuſe, 


f 

_ muſt confeſs the Fact, and plead the ſpe- 
r CO Matter, but if he plead not guilty, he 
mprih rot give the ſpecial Matter in Evidence; 
he une End of the Law in requiring fuch 
tiff M ractueß in Pleadings (which, being dragen 


Men learned in the Lax, it is to be pre- 
ned <will not be miſtakeu, ] is that the Mat- 
rwhich is truly in Queſtion between the 
urties, ſhould only be put in Iſſue, for o- 
erwiſe a Cauſe might Le loſt by the Party's 
t being able to prove that in Court, which 
Court is known to all the World, and both 
erties will be put to an unneceſſary Charge: 
hereforein Treſpaſs, quare Clauſum, c. on 
Wt guilty pleaded the Defendant can't give 
Evidence that they came through the 
Wiintiff's Hedge which he ought to keep 
Repair. In Detinue, the Defendant on 
bn dctinet pleaded, cannot give in Evidence 
Wit the Goods were pawned for Money yet 
paid, but he may give in Evidence a Gift 
Im the Plaintiff, for that proves that he 
etains not the Plaintiff's Goods. In Waſte 
ul Waſt pleaded, he may give in Evi- 
nce Lightning, Enemies, Ec. but not juſti- 
ble Waſte, as that he cut down Trees to 
pair the Houſe, Sc. If two be jointly 
ound, and one be ſued alone, he may plead 
is in Abatement, but cannot plead 07 eff, 
dum. If an Executor plead Plenement ad- 
miniſter 
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miniſter, and iſſint riens inter mains, i 
it be provd that he has Goods in hi 
Hands which were the Teſtator's, he my 
give in Evidence that he has paid to thi 

Value of his own Money, for thereby th: 
Goods which he had as Executor become 
his own proper Goods. In an Aſſiſe, the 
Ten't on Null tort null Diffei/in pleaded 
can't give in Evidence a Rcleaſe after the 


Diſſeiſin, but a Releaſe before he may, fu T 
he could not diſſeiſe him whoſe Right teWarr 
had by the Releaſe. Collateral Warranty ene. 


can't be giv'n in Evidence, when the Ai 

is join'd on the mere Right. 
Where 2a Man can't take Advantage cf 
the ſpecial Matter in Pleading, he ſhal an 
give 1t in Evidence; therefore becauk 
one can't juſtify Killing, he ſhall give ins tc 
Evidence that it was ſe defendendo, or n Han 
Defence of his Houſe againſt Thieves, &c, 
. By 5 Fac. 1. 5. In Actions on the Cate, 
Treſpaſs, Battery, or falſe Impriſonmen 
againſt a Juſtice of Peace, Mayor, or Bit 
liff of a Corporation, High or Petty Con. 
nabie, for any Thing done in their Ofixa 
they ſhall plead Not guilty, and give in E 
vidence the ſpecial Matter; So by 21 |.1 
4. may the Defendant in an Information we 
Penal Statutes, except Recuſancy and Cham Mp * 
perty, and generally in late Statutes there Won! 
is a Clauſe, that where a Man is ſued b 
for executing the Powers contain'd le 
them, he may plead Net guilty, and give ile | 
Special Matter in Evidence. \ 
If Diſs'ee enter on Diſs'or's Heir, and the 
Heir bring an Aſſiſe, he ſhall recover; but l 
: 
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e bring a Writ of Right, he ſhall be barr'd; 
nd if he recover in Aſſiſe againſt the Diſs'ee, 
et the Niſs'ce may have a Writ of Entry en 
bey againſt him, and recover. 

A, dies ſeis'd, the Land deſcends to B. C. 
hates and dies ſeis'd, . enters, C.'s Heir re- 
oversin Aſſiſe againit . H. may have Mort- 
„the eeſtor againſt C.'s Heir; and if a A. had 
ade een diſſeis'd, . as Heir to him ſhould have 
r thead a Writ of Entry en le per. 
„ firſÞ Tho! the Vouchee having enter'd into 284. 
ht he Warranty, or a Ten't to a Precipe having a- 
rant Micned the Land, may take a Releaſe from 
Mee Demandant; yet if a collateral Anceſtor 
the Demandant releaſe to them with War- 
anty, they can't plead this againſt the De- 
nandant; for the Releaſe by a Stranger is 
vid, becauſe they are Ten'ts in Law only 
sto the anſwering the AQton of the De- 
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or in {nandant, but not as to other Purpoſes. 

Ee A Releaſe of Actions Real is a good Bar 

Cale, Wo Actions mix'd, as Aſſiſe of Novel Diſg'tn, 

men Waſte, Quare Twpedit, (a) Annuity, and fo (% Con. 
Bai. Is a Releaſe of Actions Perſonal, wg _ Jude 
Com Actio oft jus preſeqenadi quod ſibi debetur ; 

face Judicio, or Action neſt auter choſe que 285. 

in -- Wal demand de fon droit. 

. By a Releaſe of Actions, Cauſes of Actions 


re releas d; but in Submiſſion of all Actions 


ai o Arbitrament, Cauſes of Actions are not 
there Nontained; becauſe nothing ſhall be intended 
ſued Ne be referr'd to Arbitration, but Matters 
len in Controverſy between them. 


A Man can't by his own A& alter the 
ature of his Action, as if Leſſee do Waite, 
nd then ſurrender to his Leflor, or the _ 

r 
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ſor releaſe to him all Actions Real, the Le 
ſor can't have an Action of Waſte for th 
Damages only: Yet after a Term for Yey 
isexpir'd, or a Leaſe pur auter vie is dete 
min d by the Death of ceſtzyqgue vie Leſſy 
may have an Action of Waſte for the Dam: 
ges only. 
When Part of an Action determines h 
Act of God, and the like Action lies for the 
Reſidue, the Writ ſhall not abate, as Waſſe 
and Eje&ment, becauſe they lie for Damage 
only, ſhall procced, tho' the Leaſe deter 
mine hanging the Action; but a Writ of 
Waſte ſhall abate, if the Inheritance dete 
mine hanging the Action, for the Diſheri 
ſon of the Plaintiff is the Ground of th 
Action: So if Ten't pur auter vie bring aff 
Aſſiſe, and hanging the Action ceſtaquc vii. 
die, the Writ ſhall abate, for an Aſſiſe lie 
not for Damages only: So if a Writ d 
Annuity be brought, and hanging the 
Action, the Annuity determine, the Wii 
ſhall abate, becauſe i: lies not for thi 
Arrcarages only: But if a Writ of Con 
ſpiracy be brought againſt two, and one 
of them dic, it ſhall not abate, (notwith 
ſtanding the like Action lies not againſt ti 
Survivor, )becanſe the Tort, hich is th 
Ground of the Action, is not lefſencd by tt 
Death of one of rhe Defendants. In an Aſſi 
by two, a Releaſe of Actions Perſonal mad: 
by one of them, bars himſelf only, becaul 
ſuch Action is partly Real; Et 03222 maj! 
trahit ad ſe minus. | 
In Real Actions, wherein Damages an 


not recoverable at Law, as Aſorranceſt 
Dow: 


emi 
or M 
but C 
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wer, Entry ſur Diſs'in, Sc. a Releaſe of 
gions Perſonal is no Bar; becanſe the De- 
andant may waive tbe Benefit of the Sta- 
tes, and bring his Action at Law for the 
and only. 

If an Aſſiſe of Novel Diß in be arraign'd 
gainſt the Diſs'or and Ten't, the Diſs'or 
jay plead a Releaſe of Actions Perſonal, 
t not of Real, for none can plead ſuch 
Releaſe in an Aſſiſe but the Ten't. And 
he Ten't in Aſſiſe may plead a Releaſe of 
ions Perſonal to the Diſs'or, becanſe rhe 
Dios'ee can't recover the Land in an Aſſiſe a- 
ainſt the Ten t, without recovering Dameges 
gainſt the Diſs'or. But he can't plead a Re- 
aſe of Actions Real made to the Diſs'or, 
ecauſe the Aſſiſe is meerly Perſonal as to 
im. 

He in Rem'r ſhall not after the Death of 
Ten't L. plead a Releaſe of Actions made to 
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* be Ten't L. neither ſhall the ſurviving Feof- 
de the of the Heir of the Diſs or plead ſuch a 
f Con Releaſe made to his Companion; nor ſhall 


e Dils'or Plead ſuch a Releaſe made by the 
Dils'ce againſt his Heir. 
He that has Right of Entry may enter 
tho he have releas'd all Actions; ſo if one 
ke my Goods, or detain them, I may take 
hem out of his Poſſeſſion, tho' I have re- 
ed all Actions. 
Detinue lies where one comes to Goods by 
Delivery or Finding: In this Action the 
hing detain'd is to be recovered, therefore 
Wt mult be ſo certain that it may be known, 
er which Cauſe Detinue lies not for Money 
rt of a Bag, &c. But for Charters 1 the 
nheri- 


383 


Co. L. 108, 
1 Lex. 38. 


286, 


288. 


e.gnabled a Diſs'ee to _ a Real Action: 


—_ — — — — —T—¾ 
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Inheritance it does if you know the Certay 
ty of em, and what Land they concern, 
if they be in a Bag ſealed, Ec. tho' you kn, 
not the Certainty of 'em. If you declare 
one in ſpecial, the Defendant ſhall not way 
his Law, becauſe itconcerns the Realty, an 
for the ſame Cauſe Summons and Severand 
lies in ſuch an Action. A Capias lies in De 
tinue of Goods, but not in Detinue 
Charters in ſpecial, yet a Releaſe of Aion 
Perſonal is a good Bar. 

The Statute which before the 27 H. 8.1 


gainſt the Diſs'or, being Pernor of the Pn 
firs, after a Feoffment made by him, enable! 
the Diſs'or by Conſequence to take from hin 
a Releaſe of Actions Real, and yet he ha 
neither jus in re, nor ad rem, and he ſhout 
have Benefit of ſuch Releaſe by ſpecial Ple; 
ding, and bar the Diſs'ee; and the Diſe 
might enter, becauſe the Ten't acknowledg! 
himſelf a Diſs'or, In Nower the 'Ten't plea 
that A. was ſeis d before the Writ purchas' 
till he was by the Ten't diſſeis'd, and tha 
hanging the Writ A. recovered; this is 
good Plea in Abatement, and yet the Ten 
acknowledges a Diſs'in in himſelf. 

A Releaſe of all Actions Real and Pf" 
ſonal, is no Bar in an Appeal of Death, fff, 
Robbery; for ſuch a Releaſe bars only ci 
Actions, not criminal; becauſe an Appe: 
in which the Appellee ſhall have Judgme 
of Death, is not properly a Perſonal Actio 
but a Releaſe of all Actions, or Appeals, | 
good Bar: And a Releaſe of Actions Peri 
nal 1s a good Bar of an Appeal of * 

1 ' 
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A Releaſe of Actions perſonal is no Bat 


a Writ of Error to reverſc an Outlawry 
y Proceſs on the Original, becauſe by ſuch 
Vrit the Plaintiff ſhall only be reſtor'd te 
is Goods, Sc. againſt the K. but ſhall re- 
yer, or be reſtored to, or diſcharged of 
othing _ the Party, therefore it is 
ot properly an Action: But ſuch a Releaſe 
ars Error to reverſe a Judgment and Out- 
wry after it; it likewiſe bars an Attaint 
d Audita querela. And a Releaſe of the 
Vrit of Error is a Bar even in the firſt Caſe, 
x tho the Plaintiff recover, or be reſtored 
o nothing by it againſt the Party, yet the 
Defendant is privy to the Record, and lia- 
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* ic to Vexation 2 Writ of Error. 
he dal Judgment of Outlawry is giv'n by the 
fad oroners in the County in all Places but 


ondon, where the Mayor by Cuſtom is 

oroner, and Judgment of Outlawry given 

y the Recorder, Outlawry forfeits no 

zoods, neither docs it diſable, nor does vis. ſupra 
rror lie upon it, till it appear of Record, 193, 
icher by the Return of the Exigent, or 
lemoval of the Outlawry by Certiorari. 
The Ten't releaſes to the Demandant af- 
er Recovery, all his Right, Cc. He can't 
un Error, for he can't be reſtor'd to the 
and. 

f one recover Debt or Damages, and re- 
ale all Actions, yet may he ſue Execution 

j Capias ad Satisfaciendina, Elegit, or 
eri Facias. Note, Two old Records, 
herein an infirm old Mag found guilty in 
Action of Treſpaſs, and a Woman big 
: With 
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viedg( 
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259, 
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with Child bringing a falſe Appeal, . 


not impriſoned. 

Elegit, and Statutes are giv'n by Parli 
ment. Elegit muſt be by Inqueſt, Th 
Obligee can't pray, that the Extenders ſha 


take the Land, Sc. at the Rate at whicilfot 


they priſe em in Hlegit, but on Statut 
Merchant or Staple he may. No Execut 


on on any of theſe Acts ſhall go againſt thſſhe 


Heir within Age, or if two Daughters be 
Heirs, and one of em within Age. After 
full and perfect Execution by Extent return 


and of Record, there cou'd be no Re-cxtentihe 


on any Eviction; but if the Extent be ini 
ſufficient, a new one ſhall go out. 
By 32 H. 8. 5. If Lands had and deliver 
ed in Execution, be evicted before the Deb 
or Damages are wholly levied, the Tent 
by Execution ſhall have a Scire Facias, and 
a new Execution: But the Act ſays, where 
by the Ten't by Execution is clearly { 
without Remedy, therefore if but one Act 
remain not evicted, or if the Eviction be by 
the Conuſee of the former Statute, or by 
the Conuſor's Wife recovering her Dower, 
or by his Leſſee L. or Z. there can be u 
new Execution. 
Tho' the Act fays, till he or his Aſſign 
Mall have levy'd the whole Debt, Cc. ye 
if there be ſeveral Aſſigns, all ſhall hold! 
but till the whole be paid. 
Thoc' the Words be, when Land, Cc. i 
delivered in Execution, the Act extends tt 
any Ten't by Execution, as if Seigniory be 
extended, and the Tenancy eſcheat, or ort 
enter after the Ziberate himſelf. But it rei 


che _ 
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es not 2 Villein's Perquiſite, for the 
ard is not Ten't by Execution thereof, but 


ParliaMWains the whole Eſtate. 

The Executors, Adminiſtrators, and Aſſigns, 
rs ſha all have ſuch new Execution, tho' it be 
t whichWot expreſly giv'n to em. Tho' the Act ſay 
Statue hey ſhall have a Scire Facias out of the ſame 
;xecuti{Wourt; if the Record be removed into ano- 
inſt theWher, they ſhall have it from that. | 
ters he Tho' the Statute give it againſt thoſe that 


 AfeWere Parties to the firſt Execution, their 
eturn{Weirs, Executors or Aſſigns; yet their ſhall 
exteuſſhe no new Execution againſt a Purchaſer or 
t be iris Aſſigns, if the firſt were againſt him, un- 


veral Aſſigns have Land ſubje& to the 
xecution, one Scire Facias lies againſt all. 
do new Execution can be had againſt the 
dbligor, Sc. unleſs he were Party to the 
| Execution. Nor can a new Execution, 
irly fc had againſt the Purchaſer's Executor, tho 
ie Acreſſſe were Party to the firſt, for the was had 
n be H geinſt the Purchaſer only iu reſpect of his 
, or Lend purchas'd of the Debtor, 
DowerſW A Releaſe of all Actions, or Executions, is 
1 be u good Bar in a Scire Facias, either in Actions 
Leal or Perſonal, or on a Fine; for tho' a 
Aſſigufhrire Facias be a Writ of Execution, yet in- 
Sc. yeſmuch as the Defendant may plead to it 
bold latter to ouſt the Plaintiff of his Execution 
may be called an Action. 
Sc. 1f the Plaintiff after Judgment, releaſe all 
ends tWxecutions or Suits, and afterwards ſue Exe- 
ory be ution, the Defendant ſhall have an AHudita 
or orefuercla: But if K. releaſe all Suits, yet may 
it re:WMe have Execution, becauſe the Court ought 
che 8 2 ex 


leliver 
e Debt 
Tent 
as, and 
where 


s they have other Land liable to it; if 
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e Ofoio, to award Execution for him vic 
out any Suit, but not for a Subject. 

Vid. ſupra, After Execution ſued, if Plaintiff relegk 
122. all Debts, or Duties, or Judgments, or De. 
mands, an Audita querela lies. 

A Releaſe of Duties is no Bar in Accoum 
for Duty extends only to Things certain, 
but what ſhall on the Account appear du 

| -1S Uncertain. 
1 | If Execution be ſued on a Recognizanc 
x "by Elegit, and Conuſee make a Deteaſancz 
"| that if Conuſor do ſuch an Act the Recog 
| nizance ſhall be void, by this the Executia 
4s diſcharg'd 
1 Demand is the largeſt Word in Law ex 
ö cept Claim, for a Releaſe of Demands dil 
| charges all. Sorts of Actions, Rights and Ti 
tles, Conditions before or after Breach, Exe. 
1 cutions, Appeals, Rents of all Kinds, Cove 
W nants, Annuities, Contracts Recognizance 
| Statutes, Commons, £9c. 
| aq. , Buta Releaſe of all Demands doth nor ii 
1 Lev. 99. Charge Rent incident to a Rev'n due afin 
3 Lev. 274. the Releaſe, and generally if it be made on; 
particular Ocraſion, that ſhall reſtrain ih 
Generality of the NMords. 
'* If one releaſe nes querelas aut loquelu, i 
E 292. this is as large as a Releaſe of all Action 
and releaſes all Cauſes of Actions tho' 1 
| Suit be.then depending. 
| A Releaſe of all Actions diſcharges a Bond 
to pay Money on a Day to come, for it i 
debitum in on qua mots ſolvendum it 
1 Futuro; and it is a 'Thing meerly in Action 
| and the Right of Action is in him that te“ 


| 4caſes, tho no Action lie when the RelealkÞ L 
| . 
1 
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made: So may an Executor releaſe” an 
tion before he has prov'd the Will, and 
me ſay that the Ordinary may releaſe an 
\ ion, tho' he can have none: But a Re- 
eaſe of Actions does not diſcharge a Rent 


m with 


'releaſ 


or De. 


.CCOunz 
ertain; 


ar du litum nor. ſolvendum at the Time of the Re- 


eaſe, nor is it meerly a Thing in Action, 
or it is grantable over: And the Law is the 
ame as to an Annuity; but the Leſſor may 
eleaſe or acquit the Rent, Ec. A Releaſe of 
Actions by a Covenantee to his Covenantor, 
s no Bar to an Action for a Breach of a 
aw ex orenant after the Releaſe; but a Releaſe 
ds def Covenants diſcharges the Covenant it 


nd I. it, 


11zance 
-alance 
Recop- 
ecutic 


| Exe * a 1 
"Cor r Rent aſter cach Nay of Payment, for it is 
zance eſet v d for rhe Leffer's Maintenance in Lieu © 


pf 1 Profits; but no ee lies on a Con- 
ract to pay Money at ßve ſeveral Days till 
* be 1 3 ts l one — aud 
de nde Debt, and conſequently there can be hut one 
in th ion of Debt; but if a Recognizance be to 
Py Money at five ſever: Days, after the 
rela, Frtt Pay of Payment F xecurion lies for the 
Ctionz (9m chat then ought to be paid, for it is in 
ho mature of {-veral Judgments: And the Law 
the ſame of ſuch a Covenant, or Promiſe 
Bon pay Money, Ec. for as often as the Money 
r it ir Paid according to the Covenant and Pro- 
umu , ſo often is there a Breach of the Cove- 
\ tion % r Promiſe, and conſequently ſo often 
nat e Action lies. | 
lea After the Aſiſe join'd on the meer Right, 
e Ten't may tender half a Mark to have 
1 3 | the 


hefore the Day of Payment, for it is neither 


The Leſſor may have an Action of Debt 


293. 
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254. 


(a) Bro. 15 


(6) Bro. 127. 


(e) Bro. 1 30. 


.Of Releoſes. 


the Seiſin inquir'd, (except when the K Wn 
Demandant, ) and if the Seiſin be not four 
in the Time of the K. whereof the Denn 
dant counts, he ſhall be finally barr'd: if it 
found for him, the Jury ſhall enquire ove; 
The Oath of the Jury in Writ of Right 

* I will truly ſay whether A. B. has mor 
* meer Right to hold the Tenements whid 
C. D. demands againſt him by his Writ bi 
Right, or C. D. to have em as he de ch. 
* mands, Sc. So help me God. Gt 
N. Z. This Oath is abſolute without ſyWor 
ing to their Knowledge, for Judgment final tr: 
is to be givn, as in Attaint and Law M K 

er. 

8 The terrible Judgment in Attaint is mii 
gated by the 23 H. 8. z. Tho' the Words ate 
that the Party griev'd ſhall have it again 
the Party that ſhall have Judgment on the 
Verdict, yet it lies againſt his Executon 
The K. (a) may have an Attaint for a fall or 
Verdict in a Civil Action brovght by him; buſy i. 
in an Information, (b) Qui tam &c. nete 
the K. nor Informer are fully Partics, cid en 
therefore neither of them can have an : 
taint. (c But the Defendant in ſuch a N 
all have an Attaint, tho" it lie not ae 4 
the K. is ſole Party. _ 
No Conuſance ſhall be granted in A 4 
taint, becauſe the Statute ſays exprefly th *. 
all Attaints ſhalt be brought in one of t“ 
Benches. ſo 
The Defendant in ſome Caſes may wag a! 
his Law, i. e. ſwear that he owes not thi 
Debt demanded, nor any Penny there! 
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he R. Wand this is a perpetual Bar to the Plaintiff: 
ot fou ile that does it, ought to bring with him 11 
Dem perſons that ſhall avow on their Oaths, that 
: if it Whey think he ſwears true. 

re ove It lies in ſome Caſes in Debt, Detinuo 
Light ind Account; it lies for a Feme Covert, to- 


aS more! 
s whiell the Language he can ſpeak; in Debt on Ar- 
Writ bitrament, or Detinue on Bailment by ano- 


ther's Hand, for the Debet or Detinet is the 
Ground of thoſe Actions, and the Contract 
or Bailment is but the Conveyance, and not 
traverſable; it alſo lies for an Amercement 
in a Court - Baron; for the Succeſſor of an Ab- 
bot, becauſe the Houſe never dies. | 

But it lies not in Actions grounded on 2 
Specialty; nor for one infamous; nor where 


the Plaintiff or Nefendant is an Infant; nor 


he de 


out ſay 
nt fn; 
aw Ua 


is mit! 
rds are 


again 

k. th where the Suit is for K. or his Benefit, as a 
cutonW 90 #2772215, or Actions wherein a Contempt 
4 falWor Treſpaſs is ſuppos'd in the Defendant, 
n; buy iz <elich if rhe Defendent be fernd gailty, 
neitlu le fall be find; nor in Actions grounded 
, gu en the Defendant's Breach of Promiſe, or 
n ir done by bim; for the Law ⁊rili 


4 Hu not truſt his Honeſty in diſtharge of ſuch 
deen Actions which are grounded on a Sup peſi- 
uin of his Injuſtice; nor does it lie in 
in A Actions ↄrhich are not grounded on what 
ly tha 52s 88 meerly between the Plaintiff 
of the en Defendant, but on the Aft of another Per- 
ſen, as in an Account againſt a Receiver on 

/ Wag! yoo e f where the Receipt 
ot this the Ground of the Action, and traverſa- 


ered} ble, but it would have lain if the Receipt 
u had been by the Hands of his Wife, or of 
S 4 une 


gether with her Husband; for an Alien in 
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one of his Monks, for ſuch a Receipt is ala 
in Effet as a Receipt by the Defendant's wn 
Hands in Reſpectofthe Privity between then 
Nor does it lie in an Action ſounding h 
the Realty, as Account againſt a Bailiff, 
Debt for Rent, or Netinue of an Indenty 
of a Leaſe, £5c. Nor for a Debt of Record, y 
an Amercement in a Court-Leet; nor dof: 
it lie in Debt for an Account found befs 
Auditors, nor in Debt againſt the Lon 
found in Surpluſage on ſuch Account, h 
Conſtruction of V. 2. Nor in Debt by! 
Jaylor for Victuals, becauſe he can't refuſ 
the Priſoner; nor in an Action by an At 
torney for his Fees, or by a Labourer retain! 
according to the Statute for his Wages, be 
cauſe the firſt is compellable to be the Per 
ty's Attorney, and the other to be his Ser 
vant; nor in an Action on a Penal Statute, 
nor ſor an Executor or Adminiſtrator. 


Cf Confirmation. 


7 Onfirmation is a Conveyance of an Eſtat 
or Right in E, by which a voidabl: 
Eftate is made ſure, or a particular Eſtat 
encreas'd: But it ſtrengthens not a void 
Eſtate, nor does 1t enlarge without Privity 
2ny more than a Releaſe. \ 
Tho' a Releaſe by a Leffor J. to the Lei. 
ſee J. of his Leflec, or by a Diſs'ce to the 
Leſſee J. of his Diſs or, be void; yet in both 
Caſes a Confirmation is good: But a bare in 

tereſſe termini can't be confirm'd. 
Leſſee 
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after makes another for 60 Y. and Leſſor 
confirms the 2d, and then confirms the 
firſt; Leflee ZL. dies within the 30 . 
Leſſee for 60 J. may enter. 

If the Eſtate of Tenant in Fee, T. or Z. 
be confirmed for a Day or an Hour, it is 
good for ever; and herein a Releaſe and 
Confirmation agree. And if the Eſtate or 
Demiſe, or Term of Leſſee J. be confirmed 
for a Day, it is good for the whole, for the 


was confirmed before. But the Land may 


confirmed for Part of the State... 
A Diſs ee, or Patron and Ordinary, may 


heir Right or Intereſt : Yet an Attornment, 
hich is a bare Aſſent, cannot be for Part, 
or on Condition. 
A Releaſe of a Rent, Right, or Condi- 
jon to Leſſee JL. enures to him in Rem'r 
Eater Rev'n; yet a Confirmation of a State L. 
„idabe does not, whether the particular Eſtate and 
Rem'r or Rev'n be in the ſame Perſon or 
liverſe. But the Confirmation of the E- 
ate of one Jointenant enures to both: And 
fa Leaſe be made to A. and g. Rem'r to 
gs Heirs, the Confirmation of B.'s Eſtate 


to theſſonfirms the Fee, for to many Purpoſes he 
n both{Pad the whole Fee in him. A Feme 
are i iss or makes a Feoffment to the Uſe of A. 
or T. Rem'r to her ſelf in Z. c. and 
Leſſeevarries the Diſsee who releaſes to A. this 
o | _— perfect᷑s 


Addition of Parcel is repugnant, when all. 
be confirmed to Leſſee J. for Parcel of the 


Years, for the Years are ſeveral, but a 
State of Freehold is entire, and cannot be 


onfirm a Leaſe J. for Part in Reſpect of 
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297. 


298. 


| leaſes to the 2d Leſſee, he cannot by thi 


for they cannot enter, but in Reſpect 
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fects his Wife's Rem'r ; for tho' a Man can 
not contratt with his Wife, or transfer an 
Intereſt to her, yet fhe may by Conſtruftig 
of Law take Benefit of his Releaſe made y 
g third Perſon, aud enuring by Nay , 
Extinguiſument, But if Leſſee LT. mak 
a Leaſe L. Rem'r to his Leſſor, who re. 


—_  - YyÞ Hi, wy, Ws, triz on. 


— - 
—< 


Releaſe perfect his own defeaſible Eftate 
but after 24 Leſſee's Death he ſhall bein 
his old Eſtate. 

But a Confirmation and Releaſe agree i 
this, that either of them made to him Her 
Rem'r, or Rev'n, enure to the Benefit MR 
the particular Eſtate, whether they be 
made by Diſſeiſee or Feoffor on Condition 
their gh! or Title to their ancient Eſtate 
ac hich they cannot reveſt, without deveſtin 
the particular Eſtate, which againſt the 
own Need they ſhall not do. If Tenant 7 
diſcontinue, and Diſcontinuee make 
Leaſe L. and grant the Rev'n to the Iſſue 
now the Iflue ſhall not have a Formed 
for by that he muſt recover. an Inheritance; 
but the Leſſee hath not the Inheritance 
but the Iſſue in . himſelf has it. 

If Dif'or make a Leaſe J. and levy 
Fine of the Rev'n, and five Years paſs, th 
Diſs'ce cannot enter on the Leſſee J. fl 
his Eſtate cannot be avoided without avoid 


ing the Rev'n, Sc. But if the particu 
Eitate be by deteafible Title, and the ii 
mainder by good Title, the defeating t-. 
defeats. not this; as if Leſſor T. diſſei or 
Leſſee, and make a Leaſe for L. of th 
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erſt Leſſee, Rem'r to C. and the firſt Leſ- 
ſee enter, he leaves the Rem'r in C. for 
the firſt Leſſee ſpall regain no more than 
the u, ee F he was diſſeiſed; nor 
ſhall the Leſſor's Eſtate be reveſted in him 
againſt his own Conveyance. And in ma- 
ny Caſes a Rem'r once well veſted, may 
ſubfilt tho' the particular Eſtate ceaſe. As 
if a Leaſe Z. be made to an Infant, Rem'r 
in Fee, and the Infant diſagree at full Age: 
Or if a Leaſe be made to A. for B.'s Life, 
Rem'r to C. A. dies, before the Occupant y; 
enters there is no particular Eſtate, yet the 5; 
Remainder continues. So if a Rent be: 
granted to the Tenant of the Land for Z. 
Rem'r in Fee, this Rem'r is good; for in 
udgment of La the particular Eſtate veſted 
for an Inſtant in the Ten't of the Land, tho 
it were afterwards immediately ſuſpended. 
Rent is granted to A. for B. s L. Rem'r 
to B. s Heirs, this Rem'r is good; yet the 
particular Eſtate muſt determine, and the 
:ontingency happen in the ſame Inſtant; 
put a Rem'r which is to commence on a fu- vide; Lev; 
ure Contingency, falls to the Ground if the 48s. 
articular Eſtate which ſupports it deter- 
wine before the Contingency happens : But 
Y i & II W..3.16. where an Eſtate is li- 

ited to one for L. «with a Rem'r to his. 
jon or Daug hier, &c. they may take tho 

hey be born after their Father's Death, 

A Releaſe by a Diſs ce to one. of his 

iſſeiſors, enures to him alone; but if the 

ltate of one be confirmed without ſaying. 

ore, be ſhall not hold his Companion. 
A. out, 


d. ſupra, 


= — it; — —— rn een oe D—_ 
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Eſtate which was x But if th& 
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out, becauſe nothing was confirmed but h 
Words be added, To have and to hold th 
Land to him and his Heirs, he ſhall had 
out the other. If the Diſſeĩſee and A. d 
ſeiſe the Diſs'or's Heir, or the Grantee ( 
Rent and A. diſſeiſe the Ten't, and Difser 
or Grantee confirm the Eſtate of A. yet i 
neither Caſe doth this extend to paſs « 
extinguiſh the Right or Rent ſuſpendedo 
as a Releaſe doth. It is ſaid, that if on: 
Jointenant confirm the Eſtate of the other 
that it remains joint; but if he add, 
have and to hold the Land to him and hi 
Heirs, the other ſhall have a ſole Eſtate Mt} 
And if Leſſor confirm the Eſtate of his Leid 
ſee, to hold his Eſtate in Fee, he paſſe 
nothing, for an Eſtate L. cannot be an lu 
heritance; but if he confirm the Eſtate by 
theſe Words, to have the Land to him and 
his Heirs, he gives the Fee, for the Hs 
bendum and Premiſſes agree in Subltance, 
and the Halendum may enlarge, tho i 
it cannot abridge the Premiſſes. 

A Releaſe and Confirmation agree i 
this, that either of them made by a Leſſa 
Z. to the Husband of a Feme Leflee and 
the Wife, habend” for Perm of their Live, 
give the Husband an Eſtate by Way d 
Remer, or Increaſe of his Fiate, for Ten 
of his Z. after her Death. If the Con 
firmation had been to them in Fee, it had 
re them the Fee jointly, and he had 

een ſeiſed in her Right for her Life. And 
if a Leaſe be made to Husband and Wife, 
balendum one Moie:y to him for J. yo 14 
: tact ; 
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ver to her for Z. and then the Leſſor con- 
rm tho Eſtate of both, habena” to them 
ad their Heirs, this gives them a or 
ee in the Wife's Moiety, and the Husband 
 fole Fee in his own, for the Husband's 
Eſtate in the Wife's Right in the one Moie- 
ty is as capable of a Confirmation as his 


wn Eſtate in the other. A Confirmation 


the State of two Leſſees in Common or 
joint Donees, Habend in Fee, gives them 
pee in Common, for it enures according 
to the Quality of the State enlarged. 

A, is Ten't T. with aRem'rto B. for Z. 
Leffor confirms the Eſtate of both habend' to 
them and their Heirs, A. is Ten't L. for 
one Moiety, Rem'r to B. for L. Rem'r to 
A. in Fee; of the other 4 is Ten't Z. 
Rem'r to H. in Fee, for H. s Rem'r of the 
Fee in the Moiety drowns his particular E- 


ſtate. 

In the Caſe above where the Husband 
has a Remer for Z. and the Wife is Ten't 
I. or where a Leafe J. is made to A. Rem'r 


to him for L. of C. if the Husband or A. 


commit Waſte, an Action of Waſte lies, for 
the intermediate Rem'r L. in the ſame Per- 
ſon that does the Wrong, fhall not make it 
diſpuni ſhable. 

f one make a Leaſe J. to a Feme Sole, 
who marries, and then the Leſſor confirm 
the State of the Husband and the Wife. Va- 
lend the Lend for Term of their two Lives, 
this gives em a joint Frechold, for they 
had none before, and tho' the Wite's Free- 


bold be not in the Husband's Diſpoſal, z 


45 
4 
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Leaſe J. is. 
It 
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confirmed a Grant of a Rent made by 4 
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It is faid that whatever I may defeat 
my Entry, I may make good by my (; 
firmation; therefore if a Feoffor on 05 
dition confirm a Grant of Rent by t 
Feoffee, or a Diſs'ee confirm a Grant! 
the Diſs'or or his Heir, the Rent rem 
after Re- entry or Recovery, whether th 
Entry were lawtul when the Confirmatig 
was made or not: But in all theſe Cafg 
Releaſe would be void. 

At Law, if the Patron land Ordinary, 
the Patron alone of 2 Chapel Donative, hi 


Parſon or Chaplain, or licenſed them nh 
make ſuch Grant, it remained effectual ac 
cording to the Purport of it, Perſona In 
Zerſonata is the Incumbent of a Church p. 
rochial, in whoſe Perſon the Church ma 
fue for, and defend her Right. 

The Ordinary alone may confirm with 
out Conſent ot Dean and Chapter, but whe 
the ſame Perſon is Patron and Ordinary, 
his Confirmation can't make it good after 
the Neceaſe of the Incumbent, but only 
during his own Life, unleſs Dean and 
Chapter agree. For the Advowſon is Pan 
of the Poſſeſſions of the Biſhoprick, the V 
lue whereof can t be leſſen d by the Biſhop 
without their Conſent. _ 

If one be Patron of the Church of Y. a: 
Parſon of C. his Confirmation of the Grant 
of a Rent out of F. without his Patrons Þ 
Aſſent can't make it perpetual, no more 
than that of Tent Z. If the Eſtate of the 
Fatron that confirms a Grant n 
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defeat } 


my M afrmation is void. 
on A Confirmation by Ten't 7: remains 
It by Mod only during his Life, and that of the 
rant ¶Mcceſſor's that come in by him; but if the 
t remaiintail be barr'd, it is gcod for ever; if it 
ether ij e diſcontinued, it is good during the Dil- 


firmatiy 


2 Caky 


Mtnuance. 
In all Caſes the Confirmation muſt be 


uring the Life of the Incumbent that 


nary, ade the Grant, for after his Death it is 
Ive, haMbſolutely void. | 

de by Xo fole Corporation could ever make an 
hem u bſolute Alienation without the Conſent of 
tual x Nome other, but all Corporations Aggregate 
07212 InWof many Perſons capable, as Dean and 
rch Chapter, Cc. or the Head of a Corporation 
h mg Aggregate of many Perſons dead in Law, 


gan Abbot or Prior with the Conſent of 
1 with the Covent, might make an abſolute Alie- 
t when nation; ſo might a Biſhop with a Confir- 
linary, Wmation of the Chapter; and if there were 
after two Chapters with the Confirmation of- 
only both, os if one of them were diflolved. 
1 andÞ with the Confirmation of the other, but 
Pan the Conſent of the Founder or Patron was 
e V. not required. 

iſhop If a Diſs or make a Deed of Feoffment, 
and a Letter of Attorney to deliver Seiſin to 
?. + A. and the Diſſeiſee confirm the Eſtate of 
rant A. or the Deed made to A. this is clearly 


rons void. Bur if a Biſhop had made a Deed of 


gore Feoffment, and Letter of Attorney, or a 
tne Charter to K. and before Livery or Inroll- 
nal, ment the Chapter had confirmed the Deed 


then the Condition be broken, the 


302. 


302. 


5 Df 1107107, 


or Charter, this was good, for the Ag. 
is ſufficient, | 

If Ten't Z. whether on Condition or at 
folute, grant a Rent in Fee, a Confirm: 


tion by Leſſor makes it effectual, (and yet 
Death 0! 


by Law it was determinable by 
Ten't J.) becauſe the Grant was in Fee 
But if the Grant be to the Grantee and hi; 
Heirs by expreſs Words for the Grantor; 
Life, and Leſſor confirm it, it ſhall deter. 
mine by the Death of the Grantor. 
Dedi & Conceſſi are general Words, and 
may amount to a Grant, Feoffment, Gift 
Releaſe, Confirmation, Surrender, Ec. 
therefore if a Diſs ee by Deed dat vel con- 
cedit the Land to the Diſs'or, this amounts 
to a Confirmation; or if a Leſſor make x 
Deed with ſuch Words to the Leſſce, it 
gives him an Eſtate Z. Z. or in Fee, ac- 
cording to the Purport of it ; and if he make 
a Deed to him in theſe Words, voluit quod 
haberet Terram pro Termino Vitæ, he en- 
larges his Eſtate for Term of Z. and there 


are many other Words as Dimiſi, Es. 


which one may uſe in Confirmation. 

But a Releaſe, Confirmation, or Surren 
der, &c. can't amount to a Grant, Ec. nor 
a Surrender to a Confirmation or Releaſe, 
for theſe are peculiar Conveyances deſtind 
to a ſpccial End. | 

It hs Parſon and Ordinary make a Leaſe 


J. of the Glebe to the Patron, cr a Diſs or 


grant a Rent to the Diſs'ec, or make a Leaſe 


I. Rem'r to the Diſs'ee; in all theſe Caſes; 
if the Patron or Diſs ee reſpeRiyely grant o- 


yer 


A 
3 
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Jer the Term or Rent, or Rem'r, fuch 


Deed amounts to a Grant and Confirmation, 
for they can't avoid their own Grants. 
If the Diſs'ce and Diſs'or's Heir join in a 


Y reoffment by Deed, this is the Feoffment 
of the Heir, and Confirmation of the Dif- 
Jeiſee, for the Land ever paſſes from him 


that hath the State in him; ſo where Ce- 
ſuygne Uſe, and the Feoffees joined in a 
Feoffment after the 1 R. z. it was the 
Feoffment of the Feoffees: but if the 
Diſs or and Diſs ee join in a Deed of Feoff- 
ment, and enter, and make Livery, it is 
the Feoffment of the Diſs'ee, and Confir- 
mation of the Diſs 'or. 

If Tent Z. and he in Rem'r or Rev'n in 
Fee join in Feoffment by Deed, the Freehold 
moves from Ten't L. the Fee from the o- 
ther: If at Law they had joined in a Parol 
Feoffment, the Whole moved from him that 
had the Fee, .and it is ſaid that it ſhall be 
conſtrued a Surrender of Ten't L. for inthe 
firſt Caſe the Freehold ſpall paſs from Ten't 
IL. and the Deed of Feeffment ſhall amount 
1% a Grant of the Rev'n, but a Rev'ncan's 
fuſs by Parel, therefore in the 24 Caſe the 
Law cuil conſtrue the Fee to be executed in 
the Lefſer, by an implied Surrender of the 
State J. 

If Ten't T. and he in Rem'rin T. join in 
a Fine, this is no Diſcontinuance, for the 
Grant of the Rem'r in Judgment of Law, 
precedes the Grant of the particular Eſtate. 
But if Ten't ZL. and he in Rem'r L. join in 


2 Feoffment, both forfeit their Eſtates, nor 
ä 8 ſhall 


40¹ 


1 Rep. 76 


402 


303. 


ſhewing *vhat Moncy. But in Eſtoppe 
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ſhall jt be conſtrued the Feoffment of Tel A 


Z. and Confirmation of the Remer Man. 

In good Order you mult plead, 1. To th 

uriſdiction. 2. To the Perſon; firſt of th, 

laintiff, then of the Defendant, 3. To the 
Count. 4. To the Writ. 5. To the 4. 
tion. And it any of theſe are miſordere, 
the Benefit of the former is loſt. 

The Count muſt be conformable to the 
Writ, the Bar to the Count, Ec. and the 
Judgment to the Count, and none narroweWe a 
or broader than the other. «C 

It is ſuficient in Bars to have a Certain 
to a common Intent, f. e. That it be ſo ce ver 
rain that, generally ſpeaking, if it be trul tre 
the Plaintiff can have no Carſe of Action, 
in Tha it is a good Bar that the Land 


N 
is the Defendant's Freehold, aud yet it mi ledy 
be that he has leaſed it for T. to the Plau Ma 


tiff, &c. But in Indictments, Counts, Re 
plications, Oc. a greater Certainty is rei / 
quired, which is called a Certainty to a cet got 
tain Intent in General; for if uthout a c Get 
olent Conſtruttion of the WWorgs of the Red 
rd they may be true, and yet the Deſeu wh 
daut not guilty, the Lav will not conteinll \ 
him, as if one be indifted for coining A 
chymy, ad inſtar Pecuniæ Regis, zit 


wwyich are odions, becauſe they conclude 1 
Man from alledging the Truth, there muſt 
be a Certainty to every Particular, n ju 
thereſere Exceprions may be taken again xe, 
them which are ſo nice, that they will nu je, 
be allowed in any other Caſe. Av of 

all 
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A Plea in Abatement of the Writ, or af- 
ter the latter Continuance, ought to be 
leaded certainly, 

The ancient Forms of Pleading are to be 


M obſerved, therefore in Counts it is ſufficient 


to ſay cm J. S. ſeiſitus, Ec. Dimiſit, or 
Dedit, without expreſly ſaying that he 
was ſeiſed, and did demiſe, (yet the Plain- 


uff, if he will, may ſay fo,) but in Bars, 
MW Replications, and other Pleas, a Seifin muſt 


be alledged in Donor or Leſſor. 
Counts and Avowries (becauſe they are 


W io the Nature of Counts) need not to be 


averred, but all other Pleas in the A ffirma- 
tire muſt be averred, but thoſe in the Ne- 
gative ought not. 

Matter of Inducement, which is only al- 
ldged in order to bring in the principal 
Matter, needs not to be 1o certainly al 
ledged as Matter of Subſtance. 

All Pleas muſt be alledged directly, and 
not by Way of Rehearſal, nor is it ſu- 
cient that what ought to be expreſſy plead- 
ed may be deduced by Argument frem 
what is pleaded 

chen a Record is the Ground of the 
Suit, or of the Subſtance of the Plea, it 
muſt be certainly alledged ; hut Sentences 
in Courts Eccleſiaſtical may be alledg'd Sum- 
marily, as that a Divorce was betwixt ſuch 
parties for ſuch a Cauſe, and before ſuch a 
judge, & concurrentibus his gue in jure 
requiruntur. For it is to no Purfoſe to al- 
ledge them particularly, becauſe the Forms 


of thoſe Courts are different from theſe of 


Con mon 
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Common Law, and our Fudges preſume 
they are ohſerved by the Frdges of th 
Courts, but the Judge mult be named, thy 
the Court may write to him. 

It may be generally alledged that 7, 
was ſeiſed in Fee- Simple, but the Con 
mencement of particular Eſtates muſt h 
ſhew'd, (becarſe they could nct origine. 
commence without a Conveyance which in 
be ſhew'd) unleſs they be alledged by if 
of Inducement only, 

Special and ſubſtantial Matter alledyed 
by either Party ought to be ſpecially u 
ſwered, and not paſſed over in gene 
Pleading: 

All Pleas are conſtrued moſt ftrongly 
againſt him that pleads them. | 

No Plea is good, whereof no Trial ca 
be had, | 

The Ten't before his Default ſaved mg 
plead Pleas proving the Writ abated, (le 
cauſe it is Error in Fact to prececd ofter) 
or Matter apparent in the Record, but nt 
thoſe which prove it only abateable, as ta 
king bas 

Where one is authorized to do a Thirg 
by Common Law, Statute, Cuſtom, Grant, 
or Commiſſion, he ought to purſue the: 
Subſtance of it accordingly. 

Neceſlary Circumſtances, as Livery and 
Attornment in the Plea of. a Feoffment 0 


A Defect in Count, Bar, Ec. by Omi 
ſion of ſome Circumſtance may be ſaved by. 


the Plea of the adverſe Party, but Inſuff- 
Sur 


clency of Matter cannot. 
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Surpluſage vitiates not, unleſs it be con- 
zriant to the Matter before. 

What is apparent by neceſſary Collection 
mm the Record needs not to be averred. 
As to affirmative "Covenants, one may 
lad generally Performance of all; but as 
) thoſe in the Negative he muſt plead ſpe- 
Willy: Of Disjunctives, he muſt ſhew 
"Which he hath performed; thoſe to be 
"Wire of Record muſt be ſhewn ſpecially. 
Pleas amounting to the general Iſſue are 
t to be allowed, but the general Iſſue is 


ended contains Matter of Law it may be 
ded, notwithſtanding it may be ſhewn 
iſ the general 1/re. 

Pleas ought to conclude properly, thoſe 
the Writ tv conclude to the Writ, thoſe 
bar to the Action, Eſtoppels muſt rely 
the Eſtoppel. 

Where a Man foexws the ſpecial Circum- 


* nes off his Caſe, and concludes & i 
did ſuch and ſuch a Thing, the Con- 


fon waives not the ſpecial Matter, but 
e Generality thereof is qualify'd there- 
V but regularly where the Concluſion is 
the Negative, the ſpecial Matter is 
ved, eſpecially where it goes to the 
int of the Action, for there the re 
ater is alleged to nd Purpoſèe; but in 
Action n a Bond, one may plead that 
was delivered to J. S. to be delivered to 
Obligee on a Condition not yet fer- 


8. b ea, and ſo it is not his Deed, and the 
uff. Matter is not waived. 


A ſe- 
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be enter d. But where the Matter went. 295; 


Finch of 
Liw, 49. 
"2 Vena. 210» 


Finch, 393. 


V Conmrmaton. 
A ſecond Plea containing Matter {yk 


pers 


ſequent to the former, and not fortifyinglſer! 


the ſame, (which is called a Departure, 


vitious, as when the Ten't pleads a DeſceniWprr 


and the Demandant avoids it by Pleading 
Feoffment from the Ten't, and he rejo 
that the Feoffment was on Condition. 
if one plead Performrnce of Covenants, 


the Plaintiff reply, that he did not ſuch i 


Act, Sc. and the Defendant rejoin that h. 
offered to do it. Or if a Man in his! 
make a Title at Common Law, (as | 
he plead generally that a Leaſe J. wn 
made to him, &c. which being genera 
alledged, ſhall be intended to be meant q 
a Leaſe made good by the Rules of Can 
mon Law,) and in the Rejoinder maintai 
it by Cuſtom or Statute. Or if one plead 
Feoffment in Bar, and maintain it by Diſs! 
and Releaſe, or Leaſe and Releaſe; or pleu 
a Gift in T. and maintain it by a Recoveryi 
Value. But one may count of a Gift! 
and make it good in the Replication by 
Recovery in Value, cf the Lands in Qu 
ſtiou by Force of a Warranty, in lieu 
other Lands in J. evicted from the N 
nee, whereof he ſhall be ſeiſed of ſuch B 


fate as he had in the Land loſt, for tber 


can be no other Count: And he that plead 


a Feoffment in Bar, may plead a Releak 


to his Feoffor in the Rejoinder, for it for 
tifies the Bar. 
Tho' one may in proper Time uſe dive 


thi 
E 
leal 
ide 
dt di 
Lo 
id a 


pt t 


Dilatories, yet a Plea in Bar containingÞ: 


double Matter, vis. requiring _— Ar 
wet 


t he 
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rſe Defendants, each of them may plead 
W.ceral Pleas; aud by 4 & 5 Anne 16. one 
ſcenery ri Leave of the Court plead diverſe 
ſatters in Bar, and on a general Iſſue one 
uy give as many diſtinct Matters as he 
. a in Evidence; they may alſo be found 
u ſpecial Verdict. 
ch ul lt he that has a Seigniory, Rent or Com- 


1at Hon, confirm the Eſtate of the Ten't of 
is Be Land, yet the Charges and Services re- 
(as ein, but if he releaſe to the Ten't he ex- 
" coeoouiſhes them. Ihe Lord can't by Re- 
eraliWaſe or Confirmation ru ſerve any new Ser- 
ant Mees, but he may abridge the old and 


a Meſne confirm the State of an Ab- 
, that holds by certain Services, to hold 
him in Frankalmcine, this is good, for 
thing new is reſerv'd, but only that he 
ads of him as he did before; f the Lord 
eeaſe Part of the Services, Relief, Sc. 


very! 

zit ident to the Tenure ſtill remain, and are 

1 by t diſcharged without ſpecial Words; and 
0 


Lord by Kt. s Service releaſe all his Right, 
Wd all Actions, Services and Demands ex- 
pt the Tenure by Kr. Service, Wardſhip, 
Fc. remain. | 
lf Donor reſerve 2 5s. pro omnibus Servi- 
5: ©. If Donee ſhall pay Relief. 
lt ſeems the Lord Paramount can't by his 
eleaſe or Confirmarion abridge the Ser- 
ces of Ten't Paravail for Want of Privity. 
If Confirmation can abridge a Rent 
aininÞurge, as it is certain a Releaſe may. 
al Ar Tho' one may detain a Villein in Groſs, 
ſwen t he can gain no Poſſeſſion of him as of 


his 


dive 
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vers, is vitious, but where there are di- Co. L. zog. 


305. 


306. 


Contra 
Hob. 9 9. 


307. 


308. 
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his Villein, nor put the Owner out of bf 
ſeſſion, therefore a Confirmation of Ml 
Eſtate of ſuch a Detainer is void; unle{ 
there be Words of Grant in it, and then i 
enures as a Grant, not as a Confirmation, 
But one may be ouſted of the Poſſeflis 
of the Cuſtody of his Ward. And the Po 
ſeſſion of a Villein regardant may be ga 
ed by Diſs'in of the Manor, and whil 
the Diſs'ce's Entry is lawful, he may t 
ſeiſe him before he enters; and Thing 
regardant and appurtenant paſs by Feot 
ment of a Manor, without ſaying cum fer 
tinentiis. 

The Grant of a Seigniory or Rent Charge 
to the Ten't, enures by Way of Extinguiſh 
ment, for the ſame Man can't be Lord an 
Ten't, or receive Rent out of his own Land 
Such a Grant to the Ten't and a Stranget 
enures by Way of Extinguiſhment as to one 
Moiety, and by Way of Grant as to the other 

The Releaſe of a Leſſor Z. to his Leſle 
enlarges his Eſtate for L. but his Confirm 
tion enlarges it not at all. 

An Infant makes a Leaſe YT. and tif 
Leſſee grants Part of the Term to anothe 
and the Infant at full Age releaſes to thi 
Grantee, his Releaſe is void for want e 
Privity; but if the Leſſee grant the whole 
Term, the Leſſor's Releaſe to the Gr 
is good, and his Confirmation is good it 
bach Caſes. 

If a Man grant a rew Rent for T. an 
then confirm the Eſtate of his Grantee uf 
Fee, he enlarges not his Eſtat2 without in 
new Clauſe of Diſtreſs, becauſe he that c. 


It 


Of Attornment. 


ems hath no Rev'n in the Rent, But if 
Nee ſcis'd of a Rent in Fee grant the ſame 
x L. he may by his Confirmation or Re- 
aſe enlarge the Eſtate of the Grantee, 

If the Grantce of a new Rent ſurrender 
x cancel the Deed by which it was granted 
e deſtroys the Rent, bur it seems that if 4 
ranger deftrey the Deed, the Rent is not 
pfiroy'd thereby, tho a Thing merely in 
ſclion be deſtroy d by the Deſtruction of ihe 


the Rent deliver ui the Deed to the Grau- 
ur, he does not thereby ſurrender the Rent, 


ee again, for a Choſe in Graut mnſt be 
twrreudered by Deed. : 


Of Attormment 


\ Ttornment 3s the Agreement of a Ten't 
L to the Grant of a Scigniory, Rent, 
Wkev'n, or Rem'r, (without xvhich wo grams 
bereof could take any Effet before 4 & 5 
Annæ 16. by which Statute Attorumout is 
Wave needleſs.) bt ought to have been in 
he Life of the Grantor and Grantee, and 
Night be e d or imply d; expreſs At- 

ornment is by Words or Writing expreſ- 
Wing the Ten't's Agreement, as ſaying that 
he agrees, or uſing words Tantamount. 
An implied Attornment is when the Ten't 
Wnowing of the Grant, pays the Rent to the 
Morantee, c. but there could be no Atw::- 
nent without Notice of the Grant expreſs'd 
rimply'd, therefore-if a Bailiff who us d 
d receive the Rent had purchas d a M 
nor, 


Deed by a Stranger, and if the Grantee of 


ut be may ſue for it, if he can get the i Vent. 2972 
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nor, Payment to him without Notice of the 140 
Purchaſe was no Attornment: So if the Lord 
had levy'd a Fine, and taken back a State I 
in Fee, and the Ten't had continued Pay-W 
ment. 

Attornment was good, tho" the Thing 
granted were altered before Attornment, 
as if a Rent Service became Seck by Sur. 
pluſage : and if the Grant were of two Acres 
and à Fine levy'd of one before Attornment, 
yet the Ten't might attorn for the other, 
lf the Rev'n of three Acres were grant. 
ed, and Leſſee attorn'd for one, or ſurrend- 
er'd one to the Grantee, this was good for 
all. So if the Grant were to two, and he 

attorn'd to one according to the Grant, this i: 
enur'd to doth; and if one died he might 
attorn to the Survivor. Attornment to 
Grantee L. enur'd to the Benefit of Rem 
Man, tho' the Ten't ſaid expreſly that he 
attorn'd only to the Grant for L. for At 
torument being but a bare Agreement to an a 
Graut could neither enlarge nor diminiſh the 
Operation thereof. Attornment to Ceſtnique 
Uſe was a good Attornment to the Gran 
tee. 

If a Grant were made to A. for L. Remt 
to B. in Fee, and A. had died, there could 
be no Attornment to B. for one can't take 
a preſent Eſtate in Poſſeſſion by Force 
ſuch Words in a Grant which gives him 
a Rem'r ouly. But if a Grant were to a 
Man and a Woman, and before Attornment 
they intermarried, the Attornment ws 
good, tho they did not then take by Moi. 


cties, for the Merds of the Grant may ſil 
aur 


Of Attornment. 


have their Effect according to thePurport of 
i, le the Quality of the Grantee's Fſtate 
be different from chat it atould have been, 
Pay-MWifthe Ter's had atrorn'd before Marriage. 
If a Feme had married her Grantee be- 
hing Whore Attornment, yet might the Ten't attorn, 
but not if ſhe had married another, for 
Sur- that would have been an imply'd Coun- 
termand of the Attornment which wuld 
nent, Nen be to the Husband's Purjudice, and 
rfert his Eſtate for the TWife's Life gain- 
ed by the Marriage, and if Grantor be- 
me Attornment had made a Grant to 
another, and the Ten't had attorn'd 
o the 2d Grantee, he could not after 


this Nattorn to the firſt, tho the firſt Grant 
light vere in T. the 2d for Z. So if a Rev'n 
t to en a State Z. were granted, and before 
em Mttornment the Eſtate L. were confirm'd 
t he Wn T. the Attornment was countermand- 


A.- d; ſo if a Crant were made of a Rev'n 
to 4 n a State for T. and before Attornment, 
h the he State of the Leſſee were confirmed 
14que Wor J. 
ran Where there were two ſeveral Grantees, 
\ttornment to both was void, for by the 
emt {MW rr fort of each Grant the Mole is ex- 
ould Wreſly given ro the reſpeftive Grantees, 
tale (id it fall not be in the Pœter of the 
ce of ent ro make ſuch Grants enure by gi- 
ing & Motety only to each. So if a 
dern were granted for Z. and after 
ranted to the ſame Man for Y. and Ten't 
torn to both Grants. Or if one Grant 
ere made to J. Biſhop of L. and his Suc- 
＋ 2 ceſſors, 
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Of Attornment. 
ceſſors, and another to him, and his Heir: 
and the Ten't attorn'd to both. 

If AJ. had granted . Acre or N. Acre 

and 'Ten't had attorn'd, and Grantee make 
his Election, the Attornment was good, fo 
it was made to the Grant in ſuch ſort as the 
Grant was made. 
If a Man had alien'd a Manor, whic 
was Parcel in Demeſne and Parcel in Ser 
vice, the Services without Attornment paß 
not in Poſſeſſion, nor in Right except thoſe 
of Ten'ts N. or Copyholders which neede 
no Attornment 

The Attornment had Relation to ſomA:;/+« 
Purpoſes to make the Thing granted pal 
from the Grantor ab initio; as if the Granteq 
were an Alien before Attornment made De 
nizen, K. ſhould have the Thing granted 
for as between the Parties it ſo paſs d, by 
not ſo as to charge the Ten'ts with Arreat 
of Rent, or for Waſte in the mean Time. 

If a Lord had let his Mannor for L. or 
and the Ten'ts had attorn'd, and then thi 
Rev'n were granted, the Attornment of ſuc} 

Leſſce bound the Ten'ts of the Manor. 
On Grants of a Seigniory, Rent-Servicq Sec 
Rev'n or Rem'r, he that was immediate Na | 
privy to the Grantor ought to attorr Ito 
therefore if there were Lord and Ten't, has 


the Ten't had made a Leaſe L. or Gift Wtke 
Sc. or if there were Lord Meine and Tenflnot 
and the Lord had granted his Scigniorſvit 
he in Rev'n in the firſt Caſe, or Meſne Wand 


the 2d, ought to have attorn'd. If Ten't! 
Fee had made a Leaſe L. Rem'r in Fer: 
the Ten't L. ought to have — to 

14 
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tant of the Seigniory, for he was Ten't 
Hein; to this Intent to the Lord, for during 
is Life the Lord ſhall avow upon him on- 
„ and yet the Rem'r is alſo holden medi- 
tely of the Lord, and ſhall eſcheat if he 
in Rem'r die without Heir, and ſuch Eſ- 
heat ſhall drown the Seigniory, for there d. 373: 
an't remain a particular Eftate in it: But 
ifa Rent-Charge in Fee be granted for L. 
a then he that has the Rev'n of the Rent 
urchaſe the Land, the Grantee ſhall en- 
oy it for L. for the Rent-Charge can have 
a9 cer Eſtate I uing out of it ro <which it 
may have Relation, but in the Caſe above, 
ſomꝗ cen an Eſtate for L. only remains in a 
d palYg-igniory, it can't ſupport the Seigniory par- 
rancY 1207272. 
ic Dei Rut to a Grant of a Rent-Charge, or Rent- 
antedSeck iſſuing out of a Freehold, the Freehold - 
1, buffer was to attorn, becauſe the Freehold was 
.rreafchargedz therefore tho' the Dils'ee might 
me, have attorn'd to a Grant of a Rent-Service, 
or the Piſs'or only could attorn to a grant of 
en thi Rent- Charge,. And if the Lord had grant- : 
f ſucſſ ed the Rent without the Homage, the Diſ- 
Tr. Nor only could attorn, forit paſs'd as a Rent- 
rviceÞ Seck. If the Rev'n only were charged with 
liate Ia Rent-Charge, be in Rev'n ſhould attorn 
ttorr to the Grant of it. The Law remain'd- 
Fs to the Difference of Attornment after 212. 
the 21 H. 8. 19. for tho' the Lord needed 
not avow on any Perſon in certain, the Pri- 
W vity remain'd notwith ſtanding between him i 
and the Ten't. | 
If he that had a Rent Charge in Tec had 
granted it for L. and the Ten't of the Land = 
* bad | 
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had attorn'd, and then the Rev'n of . 
Rent-Charge were granted, the Granteefq 
J. might have attorn'd alone. 

There was no need of Attornment, excey 
to Grants of Rem'rs, but where the Ten ita 
was to be ſubject to Tenure, Attendance 
or Payment of Rent to the Grantee, then 
fore it was not requir'd in Grants of Con 
mons, Annuities, Ec. 

Attornment of the Husband bound th 
Wife, and where he that ſhould attorn u 
Grantee, Acceptance of the Deed was ſ 
cient Attornment : 'Therefore if there were 
Lord and Ten't and the Ten't had made: 
Leaſe JL. to a Feme, Rem'r in Fee and Lei 
ſee L. had marry'd, and the Lord had gran | 
ed his Seigniory to the Husband, who in 
Right of his Wife ought to have attornd 
i he had accepted the Deed, this was 
ere Attornment in Law; and tho' the 

ervices were ſuſpended during the Cover 
ture, the Husband ſhall have them afterth 
Death of his Wife. If the Lord had grantet 
the Services to the Ten't, and a Stranger, 
and the Ten't had accepted the Dced, thihRe 
had extinguiſh d the one Moiety, zndſ{the 
veſted the other in the Grantee. If the 
Lord had granted the Seigniory to the Wi 
of his 'Ten't, and the Ten't had accepted th 
Deed, this was a good Attornment; ani 
tho the Services were ſuſpended durin 
the Coverture, the Wife and her Heirs ſhal 
have the full Benefit of the Grant afterwards 
If the Ten't had made a Leafe Z. Rem'r i 
Fee, and the Lord bad granted his Service 
to Ten't Z. and his Heirs, this gave him MW 
Feel 


ee 
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of ee, for it ſhall not enure by way of Ex- 
ntee follfticguiſhment againit the expre's Words, and 
 Wurport of the Grant, ) and it ſhall take 
excel ect in his Heirs by Deſcent, for the Inhe- 
e TexWitznce of the Seigniory was in Ten't TL. and 
ndanceſTtbe Suſpention was only during his Z. 
then Unity of Poſſeſſion of Rent, Ec. and of 
Comte Land out of which it iflues of an Eſtate 
qually high and perdurab le in both, extin- 


nd thuiſ:cs the Rent, c. but where a Man has 
rn wu greater or more perdurable Eſtate in the 
as ſußß Nene than in the other, the Rent ſhall be ſus- 
e wereipended only during the Unity of Poſſeſſion, 
made Ins where his Eſtate in the Land is conditio- 
id Lena), or gain'd by Diſs'in, Ec. 

gra If the Ten't had made a Leaſe I. ſaving 
who inthe Rev'n, and the Lord had granted his 


eigniory to the Ten't TL. the Leſſor ought 
to have a*torn'd and by ſuch a Grant the 
eigniory is ſuſpended during the Gran- 
tees J. Lut his Heirs ſhall have it by Deſcent. 
And in aſmuch as the Suſpenſion is but for 
Part of the Eſtate, it is in Being as to 'Things 


torn d 
Was 
o the 
Cover 
ter th 
ranted 
anger, 


, thiſsRev'n die without Heir during the Life of 


, andthe Grantee, the Rev'n ſhall eſcheat to the 
If the Grantee; but as to the Poſſeſſion, during 
> WikWthe particular Eſtate, the Grantee ſhall have 
ed thno Benefit as to have Rent, Ward, Relief, 
3 ac. nor can he grant it over, becauſe he 
* took it fuſpended, and it never was in Ee 
S 1a 


in him; yet when the Lord takes a Leaſe 
of the es he may grant over the 
Seigniory; but when the whole Eſtate in 
the Seipniory is ſuſpended, it is neither gran- 
table over, nor ſhall the Tenancy eſcheat. 
T4 


wards 
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concerning the Right; therefore if he in 
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If the Ten't had holden by diverſe Ser 
ces, and the Lord had granted the Seipniy 
and the 'Ten't had attorn'd by paying any 
the Services, this was good for the whols 
So if they were granted by Fine, and t 
Grantee had recover'd any of em in a Sj 
Facias on the Fine, | WC 

No Attornment was ever requiſite t 
Grant to or by K. But my Lord Coke fayj 
that it was requir'd in K.s Grants of Lani 
of the Dutchy of Lancaſter out of the Cou 
ty Palatine; (a) but he has been contradift 
by latter Authorities. Ef 

Attornment to a Grant of Rent by Patt 
ment of a Penny, was good, and gave 
Seiſin in Law, but Payment of Money u 
any Thing elſe in the Name of Seiſin oft 
Rent, gave both an actual Scifin to mai 
tain an Aſſiſe, and was alſo an Attornmen 
in Law, and yet what was ſo paid was na 
Part of the Rent, nor ſhould it be abate 
out of it. 

Attornment made, or Seiſin of Rent gi 
ven by one Jointenant binds the reſt. The 
Heir or Aſſignee of the Ten't might atton 
it the Ten't had dicd, or made an Aifgr 

ment, before he had attorn'd. 

. An Infant was compellable to attorn in 
quod juris Clamat, Sc. but he ſhould be me 
no Prejudice thereby, for at full Age b 
might diſclaim to Eo!d of the Conuſee, 
ſay that he held by leſſer Services. 
The Attornment of an Infant, or of cn 
Deaf and Dumb by Signs, was good. Bu 
one Nen Compes could not attorn. | 


Of Attormnment. 
ſe Serif If a Rev'n expectant on a Leaſe N. or Te- 
eignig nancy by Execution, Cc. were granted, the 


g any Freehold did not paſs till the particular 
hahe Ten't had attorn'd. If a Rev'n expeCtant on 
and tha State L. were granted, the Ten't of the 
na Ki Land ought to have attorn'd, whether he 
were the Leſſee himſelf, or his A ſſignee, for 
after Aſſignment by Leſſee L. there is no 
Tenure nor Attendance betwixt him and 


ite to 
e fay 
f Land 
e Com 
radifte 


dy Ig 
gave 


dition only. But tho' Ten't in Dower 
or by Curteſy bad granted over their 
Eſtates, yet might they have attorn'd, for 
after the Grant of their Eſtates, they are 
ſubject to an Action of Waſte, and if the 


Leſſor, tho the . were on Con- 


516. 


Rev 'n be granted by Fine, it muſt ſuppoſe 
a of ui em Ten'ts, and the 917g j1r1s Clamarought 
mailto have been brought againſt Ven, becauſe 
rnmen ey were the Ten'ts at the Time of the 
vas no Note levied. But the Grantee of the Rev'n 
abateWſhall have Waſte againſt the Aſſignee of 
Ten't in Dower or by Carrey only, and muſt 
ent gi rehearſe the Statute, which proves that he 
Tb could nat have Prohibition of Waſte at 
atton Common Law, therefore it is ſaid that the 
\iſignWAttornment of the Aſſignee was ſutficient, 
ARev'nor Rem'r expectant on a State T. 
mn in Nrould not paſs by Grant without Attorn- 
be ment of Ten't T. but Ten't Z. could nat 
ge be compell'd to attorn in a % juris Cla- 
ce, nat, nor could Ten't T. apres but his Af 
fionee might, and even Tent in T. ſhould 
of cube compell'd to attorn in a ger que Servitia, 
. Bur queue redditum Reddit. $ 


F 
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ſeiſe the Rev'n, and Rent. So if an Infant 
had levied a Fine, or Ten't in ancient De 
meſne had levied 4 Fine at Law, or Ten't ir 
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If a Leaſe Y. were made, Rem'r Z. t 
Attornment of Leſſee, or Rem'r Man to: 
Grant of the Rev'n bound the other. 

Rent paſſes impliedly by a Grant of th 
Rev'n, #072 é converſo. If one had made. 
Leaſe TL. and after had confirmed the Eſtat 
of the Leſſee, Rem'r to a Stranger in Fee an 
the Leſſee had accepted the Deed, this was: 

ood Attornment, and he in Rem'r {hq 

ave Waſte, if he can ſhew the Deed; by 
being privy in Eſtate he muſt ſhew it, an 

et he has no Remedy for it during the Le 
hes L. and when the Remr is executed he 
need not ſhew it; for this Cauſe it is the 
beſt Way to have the Confirmation in thi 
Caſe by Indentures, and to deliver one he 
to him to whom the Rem'r is limited, 

If Jointenants had join'd in a Leaſe, an 
after one had releaſed to all the reſt, or t 


one of em only, no Attornment was need ſu 
ful in Reſpect of the Privity between the 

Leſſee, a the Jointenants, by accepting on 
em all for his Leſſors; but if one Joint bo 
nant only had made a Leaſe T. and then hu th 
releaſed to the other, the Attornment d 7 


the Leſſee was requiſite. 

If one had made a Leaſe L. Rem'r TL. wh th 
Attorriment was needful to his Releaſe if bi 
him in Rem'r. L 

If the Grant were defeaſible, the Ten't wall & 
not compellable to attorn in a td juris, & 
as if a Fine were levied of a Rev'n holden u 
Capite without Licence, for the K. might 


might 
infant 


t De- 
n't it 
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Ir had levied a Fine before 4 H. J. 24. or 


ay Ten't had alien'd in Mortmain. 


If Leſſor J. or Y. had difleis'd or ouſted 


Inis Leſſee, and made a Feoffment in Fee, 
Ind Leſſee had re-enter'd, this was a good 
Attornment, and it ſeems that the Law is 
me ſame if he recover in Aſſiſe, for there 


i; ⁰ Default in the Feeffee, and there is 


7 Reaſon that the Feoffor ſpould have his 


Revn again againſk his own expreſs 


braut, which paſſed the Feoffor's Right to 
the Rev'n incluſively in the Feoffment, and 


it world be a hard Conſtruction to leave a 
nked Rev'n in the Feoffee without any Re- 
medy to recover the Rent, &c. incident 
thereto. By ſuch Reentry the Rent re- 
ſerved on the Leaſe is revived, becauſe in- 
cident to the Rev'n, but if he that has a 
Rent in Fee, diſſeiſe the Ten't, and wake 
ſuch Feoffment, it never revives. | 
If there be two Leſſees, a Re- entry by 
one has the ſame Efſect, as a Re- entry by 
both. Leſſor Z. grants the Rev'n for Life, 
the Leſſee attorns, and then the Leſſor diſ- 
ſeiſes the Leſſee, and makes a Feoffment, 
Leſſee re-enters, this leaves the Rev'n in 
the Grantee L. and another in the Feoffee, 
but was no Attornment of the Grantee for 
I. of the Rev'n, becauſe he did no Act. 
K ©. for if this ſhould not amount to an 
Attorument, the ſame Inconveniencies ſeem 


to follow as in the Caſe abcve of the Leſſee 


L. recovering againſt the Feeffee of his 


Leſſor, *who tho he never ſo much diſagrees 


to the Act of his Leffor, cannot re-cor- 


tne 
_ 
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tinue his own Eſtate without attorning iu 
plicirely to the Fecfee. 
If a Leaſe were made to A. for L. Rem; 
to B. in 7 Rem'r to A. in Fee, and A. had 
ranted his Rem'r in Fee to C. by his Deed, 
it paſſed preſently, for it would be in vain 
that A. ſhould attorn to a Grant by him. 
ſelf. Note, When the Anceſtor takes 2 
Freehold, and after a Rem'r is limited to 
his Heirs, the Fee veſts in him; but if the 
firſt Eſtate be but for J. it does not. 

If a Seigniory or Rev'n be granted by 
Fine, the Thing granted is preſently in the 
Grantee without Attornment : And he may 
ſeiſe a Ward, or enter into Land eſcheated, 
or for a Forfeiture ; but he could not be- 
fore 4 & 5 Anne 16. diſtrain, or have an 
Action of Waſte, or a Writ of Coꝝſimili Ca- 
fu, or Caſu Proviſo, or of Cuſtoms and Ser- 
vices without Attornment, but he might 
have all Things which may be ſeiſed with- 
out Suit. 

If Ten't Z. had attorn'd in a -q134 Furis 
clamat generally he loſt all Privileges, as 
to have the Land without Impeachment of 
Waſte, Cc. becauſe the Writ ſup oſes him 
bare Ten't Z. but if he claim 4 'em they 
mould either be allow'd, and enter'd of Re- 
cord, or he ſhould not be compelled to at- 
torn. (But Attornment in Pais expreſs or 
implied loſes no Privilege.) The Tent 
could not be compelled to attorn to a Grant 
by an Infant till he were of full Age be- 
cauſe he could not till then acknowledge 

his Privilege. If a Mefnalty were granted 


for 4. Rem'r in Fee, and the Ten't had at- 


torn'd 


P in. 
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torn'd in a fer gue Servitia to Grantee I. 
Gring bis Acquittal, and Grentee for L. 
had died, he in Remer could not diſtrain, 
ul he had likewiſe acknowledged the 
Acquittal in a per que Servitia brought by 


him. 

But if ſuch Meſnalty or Rev'n granted 
by Fine had eſcheated before Attornment, 
the Lord Paramount might diſtrain, Sc. 
without Attornment, for he, if he pleaſed, 
might have avow'd on the Grantee, tho' 
he were not compellable to do it in the 
Grantor's Life, and the Meſnalty came to 
him by Title Paramount in lieu of his 
former Seigniory. But the Heir or Aſ- 
fonee of ſuch Conuſee could not diſtrain 
without Attornment, nor his Bargaince, or 
Conuſee, nor his Feoffee, where he difleis'd 
the Leſſee and made 2 Feoffment, and Leſ- 
ſe re-enter'd, for thoſe that come to the 
Rev'n by the Conveyance of the Party, 
ſhall uot have a greater Privilege than he 
from whom they claim. 

No Attornment was needful where a 
Rev'n was extended, or granted by Eine to 
the Uſe of A. and his Heirs, or bargain'd 
and fold. For the Rev'n was ſettled in the 
Bargainee by Operation of the Statute, and 
he had no Remedy to compel the Ten't to 
ttorn. And the Law is the ſame where 
and was deviſed by Will, for otherwile it 
ould be in the Ten't's Power to fruſtrate 
the Will by refuſing to attorn. 

A Diſsin of a Manor is no Diſs'in of 
the Services, unleſs the Ten'ts attorn to the 
Dils'or, but if they do attorn, and he di 
E11CQ, 
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322, 


43 
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ſeiſed, the Diſs'ce can't diſtrain for the 
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Services. But tho' the Diſs'or has gotte 
the Attornment of the Ten'ts, they ma 
afterward refuſe to perform the Servicest, 
avoid 2 double Charge. | 

No Man can be diſſeiſed of a Rent: Ser 
vice in Groſs, but at his Election, for if 
Stranger take it by Coertion of Niftrek 
or otherwiſe, yet may the rightful Owner 
make a lawful Grant thereof, and the Ren 
ſhall paſs; or he may bring an Aſſiſe x 

ainſt the Stranger; or diſtrain the Ten! 
for all the Arrears, tho' the Diſs or died 
ſeiſed, and tho' he has determined his E. 
lection, and admitted himſelf out of po [ 
ſeſſion by bringing of an Aſſiſe, as a Muſh 7 
may enter into Land, notwithſtanding he 1, 
bring an Action to recover it. And ſuch ve. 
Diſs ee may releaſe to the wrong Doer, be. m. 
cauſe thereby he admits himſelf out of Pe vi 
ſeſſion; but one can't be difleiſed by a bar: R 
Attornment of the Ten't to a Stranger. 

If a Man make a Gift in T. or a Lei tn 
T. or J. of Part of the Demeſnes, and  { 
terwards be diſſeiſed of the Manor, and a ;; 
the Ten'ts, and the Donees or Leſſees at N 
torn, and after Diſs or die, &c. yet ma 2 
Diſs'ee diſtrain on the Land given or let nc 
for as long as the Poſſeſſion continues i as 
Donee or Leſſee, ſo long the Rev'n, ard ce 
Rent incident thereto remain in Donor, of 1 
Leſſor, and the deveſting or reveſting «i 
the particular Eſtate deveſts or reveſts the ( 
Rev'n. te 


If the Lord of a Manor leaſe Part of the bi 


Demeſnes, the Rev'n thereof continues Par { 


ce 
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del of the Manor, and ſhall paſs by the 
Grant thereof; but if he make a Leaſe L. 

of the whole Manor, excepting 5. Acre, 

Parcel of the Demeſnes, and then grant a- 

way the Manor, B. Acre ſhall not paſs, for ,.. 
being in Poſſeſſion it cannot be Parcel of 

the Rev'n expectant on a State of Freehold, 

but if the Lord had only made a Leaſe Y. 

of his Manor, excepting Y. Acre, it ſhould 

paſs by the Grant of the Manor. 
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his E. 1 of an Eſtate in Lands pro- 
f Pol. perly ſignifies an Alienation by Ten't 
a Mu 7; or one ſeifed in auter Droit, whereby the 
ng he lſue in T. Heir, or Succeſſor, Sc. ere dri- 
uch 1 ren to their Action, and cannot enter. It 
r, be. may be done by 5 Sorts of Conveyances, 
f Pe viz. Fine, Recovery in a Præcibe, Feoffment, 
a bare Releaſe or Confirmation with Warranty. 
ar Sometimes the Word Diſcontinuance is 
Leaſeſ taken for the Plaintiff's ſrffering the De- 
nd a8 fendant to be out of Court by neglecting to 
ind al continue the Cauſe, <ehich in an uniuter- 
es a rupted Series muſt be done from Day 10 
mall Day till the End of the Suit, and (a) this is (a) d. 
or lei not ſaved by the Defendant's Appearance, 73. 
ues u as Miſcontinuance is, 7. e. when one Pro- 
„ and ceſs is awarded inſtead of another, or a 
or, O'S Day given which is not legal. 
ng ai At Law the Alienation of Abbot, or Bi- 
ts the ſhop, without Afﬀent of Covent or Chap- 

ter, was a Diſcontinuance to the Succeflor, 
the but if the Covent or Chapter had aſſented, 


s Par ſuch Alienation had been good for ever. 
cp 4 A Hub 
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(a) Contr? 
Moor. 28 , 
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A Husband might diſcontinue his Wis 
Eſtate before 32. H. 8. 28. but by that 89 
tute a Husband ſeis'd in the Wife's Right 
or jointly with her, of any Freehold or lnke 
ritance, can't diſcontinue it either by Feg 
ment, (whether made by him alone 
jointly with her,) or by ſuffering a Recorerih 
without Voucher, | 

It is (a) ſaid that, if after the Husbant 
has alien'd they bedivorc'd Can(z Precon 
dus, ſhe mav enter in his Life. 

But this Statute faves not the Wife fron 
being barr'd by Non-claim on a Fine levi 
by the Husband within 5 Years after hi 
Death, nor does it give the Heir an Ent 
during the Husband's Life on the Husband; 
Alience having Iſſue by his Wife, which 
would have given him a Title to have bee 
Ten't by Curteſy if he had not alien'd. 1 
the Husband alien Land whereof they ar 
ſeis'd in ſpecial T. not only the Entry of the 
Wife is ſav'd, but likewiſe that of the Iſſue 
and Rem'r Man. Nor can he diſcontinue x 

Rem'r in the Wife ex pectant on a State af: 
Freehold in himſelt. 

But any other Ten't Z. (except a Woman 
claiming from her Husband, ) may ill by 
Feoffment, c. diſcontinue his own Eſtate, 
and the Rev'n or Rem'r depending on it; in 
Reſpect of the Privity between Ten't 7, 
and the Iflue, and thoſe in Rev'n and Rem', 
end becauſe an Entry would defeat the 
Warranty intended to be annex'd to the 
Feoffment, c. and after V. 2. which re. 
ſtrain d Ten't T; from aliening, he * M 10 

rue 


2 
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1-ued to have ſuch Power as the Law gave 


hat SH thoſe ſeis'd-in Fee in auter Droit, whoſe 
$ RichWeoffments were voidable by Action only, 
or Inheheir Conveyances of Things in Grant were 


oidable by Action or Claim, Oc. and 
done ofeheir Grants of a Thing not 24 Ee before, 
xere meerly void by their Death. 
None can make the Diſcontinuance lar- 
Tusbanecr than the Alienation by Ten't T. made 
it, therefore if A. Ten't T. make a Gift in 
J. to B. and B. infeoff C. and die without 
ſue, A.'s Iſſue may enter. 

He that claims by Title Paramount above 
he Diſcontinuance, may enter. 

Since 11 H. y. 20. f a Woman ſcis'd in 
jointly or ſolely, of Land, Sc. of the 
whichMlnheritzance, or Purchaſe of the Husbard, 
e beenWor given to the Husband and Wife by his 
d. MAnceſtors, or any ſeis'd to the Uſe of him 
ey ue er his Anceſtors, diſcontinue, he to whom 
of theWthe Right after her Deceaſe ſhould apper- 
ain, may enter. . 
inue of Ten't T. may have a quod Permittat, a 
te af Writ of Cuſtoms and Services in the Leber 
& Solet, not in the Debet only, Admeſure- 

oma ent, Nativo Habendo, Eſcheat, Con/tmilt 
ill C, Ceſſavit, Waſte. But not a Writ of 
ſtare, WRight ſur Diſclaimer, quo Jure, ne injuſte 
it; n Veres, nuper Obiit, rationabili Parte, 
t T Hortanceſtor, or ſur cui Vite, for theſe 
emr, Writs only lie for Ten't in Fee-Simple. 
the] A Feoffment made by Ten't in Z. is a 
the Diſcontinuance, with or without Warran- 
1 re.; but a Releaſe or Confirmation is not, 
con for a Man can paſs no more thereby than he 
Tarr may 


Co, 
b. 


3» 


L 326. 
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may lawfully paſs, but Warranty added t 


Releaſc or Confirmation to a Diſs'or wor 
a Diſcontinuance, if it defcend on him th, 
Right has; but if one having a Son marr 
zd Wite, and Land be given to the Hu 
band in ſpecial Tail, and he have Iſſue by 
his ad Wife, and be diſſeis'd and rele 
with Warranty and die, or if Ten't in! 
of Burg Hug. Land, have Iſſue two Su 
and be diſſeis'd and releaſe with Warran 
to the Niſs'or and die, yet is not the Entallh 
diſcontinued in cither Caſe, becauſe th 
Warranty always deſcends to the Heir 4 
Law. 

If an Abbot be diſſeis'd and releaſe with 
Warranty and dic, or reſign, the Succeſl 
may enter. The Privation or Trantlatin 
Ec. of a Biſhop is all one with his Death 
as to any Act tending to the Niminution d 
the Revenues, but not as to others; there 
fore if being Patron and Ordinary he con 
firm a Leaſe by a Parſon without Dean an 
Chapter, and then the Parſon die, and ht 
collate another, and be afterwards tranſlated 
the Confirmation remains good 4r17/2 itt 
Lives of the Biſhop and the Succeſſor of tl! 
Incumbent who found the Land charged. 

The Releaſe of an Husband ſeis'd in hi 
Wife's Right to a Diſs'or with Warranty 
never was a Diſcontinuance to the Wife, 
unleſs ſhe were his Heir. 

If Ten'tT. releaſe in Fee to his Leſſee ] 
or confirm his Eltate in Fee, yet does he not 
diſcontinue the Entail, for no more paſſe 
by a Releaſe or Confirmation than lawfully 

maj 
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ded tg bay. Therefore if Leſſee J. make a Leaſe 
or won and afterwards make a Releaſe or Confir- 
him thiſh:tion in Fee to the Leſſee, yet does he not 
mary Mrfeit his Eſtate. But if Ten't T. make a 
he Hiyeofment with Livery, he diſcontinues the 
ntall; and if a Leſſee make ſuch a Feoft- 
ent, he forfeits his Eſtate. Notwithſtand- 
o ſuch a Feoffment made by Leſſee 7. be 
Forfeiture of his Eſtate, and a Diſs in of 


WO Son 


VarranMhe Leſſor, yet between the Parties it is a 
e Entaood Feoffment, and a Warranty may be 
ule mex d to it. 

Heir If Ten't T. make a Leaſe for his own 


ife, and then make a Releaſe in Fee to 


ſe witſhe Leflee, he does not at all enlarge his 
ucceſſWitate thereby. And if Ten't Z. grant his 
{lation hole Eſtate ro A. and his Heirs with Li- 
DeathFWery, yet nothing but for his own J. paſſes 


tion d 


5 to the Iſſue, (in <rhoſe Eleftion it ſhall 


thete e to look on the Hſtate of the Grantee as 
ie cond or voidable, tho' as long as it continues 


an and 
and hefWranice, aud his Wife ſhall be endow's, &c.) 


78 beyance, nor can he after bring Waſte, 
of tlMThat Ten't . can't make a rightful Eſtate 
4. larger than for his own T. appears for that 
in hi Diicontinaance is a Wrong to him in the 
rranty{Rev'n, and the Diſcontinuce is a Deſerce- 
Wife, yr, and ſo call d in Fermedo:: 

Deforcement is any wrongful Withhold- 
Tee J Ping of Land from the rightful Owner. 
he nat Of Things that lie in Grant there can be 
paſſeſſ®o Diſcontinuance; therefore if Ten't Z. of 
vfulye Rent, Advowſon, Common, or Rem'r or 


ma Rev n expectant on a Freehold, make a Grant 
'F s 


4 


2 — 
9 


A 


<6. 


IS} 


A 


331. 


wt defeated it be an Tnheritance in the 1 Stund. 


ry" 7 . 3 Nep. 84. 
ſlated but as to the "Ten't himſelf, the Tail is in“, OY 
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by Deed or Fine, or difleife the Ten! 
the Land out of which the Kent is ifluin 
whereof he is ſeis'd in T. and make a Fee 
ment with Warranty, yet does he n 
diſcontinue the Enrail. But if Ten't 7. 
Land make a Leaſe J. and levy a inc, 
is a Diſcontinuance, for the Fine is a Fe 
ment of Record, and the Freehold paſſ 
And if Ten't T. grant a Rent or Rem'r vi 
Warranty, and the Iſſue bring a Hrn 
don, and admit h imſelf out of Poſſeſſia 
he ſhall be barr'd by the Warranty a 
Aſſets. 

Neither Exchanges, nor Letters Paten 
work a Diſcontinuance, becauſe they don 
require Livery of Scifin, 

It Ten t J. make a T.caſe for Life of th 
Leſſee, he diſcontirues the Ent uil durin 
the Lite of the Leſſee, and gi'as a nei 
Rev'n in Fee, ard if hc after grant d 
Rev'n in Fee, and Leſſee die, or ſurrende 
or foricit in the Liſe of Ten't 7. this is 
Liſcontinuance in Fee becauſe the C rant 
was {cis d in Demeſne as of Fee, in the L 
of 'I'en't T. by Force of his Grant; but! 
Ten't T. die before the Grant in Tee 
executed by the Death, Ec. of Ten't ! 
the Liſcouti; vance determines upon tit 
Death of 'Ten't T. tho' the Grant wet 
with Warranty, («which being anncx'd ! 
an Eſtate paſſuis by Grant, cannot li 
the Entry of the Iffue, becauſe tie | 
fate to which it is annex'd is void 
his Flection.) If a Fine be levied to Tent! 
and he grant and render the Land to an 
ther in Fee, and die before Execution, thet 
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17 do Diſcontinuance at all; or if he make 
2 fe eoffment of a Part of a Manor whereot 
he as ſeiſed in Fee, and annex the Ad- 
\'t bn appendant by Deed, and die before 


e Grant of the Advowſon is executed, by 


wy teſentation and Inſtitution of a Clerk of 


* e Grantee upon the next Avoidance, the 
n'r wWatzi! of the Advowlſon is not diſcontinued. 
Au be make a Gift in T. to B. and then 
AvWlczſc to B. and his Heirs, and die, and 


en B. die without Iſſue, the Diſcontinu- 


nty 22 . 

15 ce determines, becauſe the Eſtate which 
PatonM:lied by Livery only, cauſed the Diſcon— 
y dowſvance, and the Grant of the Fee was not 


xecuted in the Life of Ten't T. and if 
ent T. make a Leaſe J. and then grant 
eRcvnin Fee to A. who grants it to PB. 
nd then Tenant Z. die, whereby the Fee 
executed in the Life of Tenant 7. yet the 


Cc of thi 
during 
A Nc 


ant ug. : i 
rend iſcontinuance determines by the Death of 
\'s er't J. becauſe the Fee was not executed 


n the Grantee of Ten't T. And if Ten't T. 


oO 


rama 
he Lake a Leaſe IL. and then grant the Rev'n in 
; but ee, and the Grantee die without Heir, du- 


Tec Ping the Life of Ten't L. and the Revn eſ- 
ent J 
on ti 


t wel een executed in the Grantee before the Eſ- 


r beat, the Diſcontinuence had remained. 
% 1 4 Leaſe Z. by Ten't Z. cauſes no Diſcon- 
„%% Hinuance, and the Rev'n on ſuch Leaſe de- 
d ends to the Iſſue in T. but the new Revn 
bent in Fee gained by Operation of Law u 


the making of a Leaſe Z. deſcends to the 
Heir general. A Leviſe by Will is no Dit 
coucinuance, 


tO an 
n, then 


heat, and the Ten't Z. die, the Diſconti- N Sect. 
uance is determined; but if the Rev'n had 


334. 


— —-„— l %ñ ũ -ou III no oo 


r rr 


Co. L. 332. cording to the Statute, to which every oy 
4. 


335. 


a Of Diſcontinnance. 
continuance, nor is a Leaſe for 3 Lives x 


is Party, and therefore no one can be wroy 
ed by it. 

If Husband and Wife at Law had h 
Deed joined in a Leaſe J. of the Wie 
Land, this had been a Diſcontinuance / 
the Freehold, and yet the Rev'n remainet 
in the Wife, but if the Husband alone hi 
made the Leaſe, the Rev'n had been inthe 
Husband. 

If Donee infeoff his Donor, or Rem 
Man, this is no Diſcontinuance, becauſe the 
Rev'n is not diſcontinued, for which Cauk 
when the Rev'n is in the K. there can be nh 
Diſcontinuance ; but ſuch an Entail, th 
Rev'n whereof is in the K. might be barr{ 
by Fine or Common Recovery, before; 
H. 8. 20. but K.'s Rev'n could never b 
barred by any Act of the Ten't T. 

If there be an intermediate Remr in 
Tail, a Feoffment made to him in Revn 
by Ten't T. is a Diſcontinuance; and if Te 
nant T. infeoff the Donor and a Stranger, thi 
is a Diſcontinuance of the whole Land. 

If Leſſee L. make a Leaſe for his own [ 
to the Leſſor, Remer to him and a Strang 
in Fee, this enures as a Surrender for the 
one Moiery, and a Forſciture for the other, 

fed &. How the Fſtate L. can be forfeited ly 
a Leed which the Leſſer ogrees to? But i 
one Jointenant infeoff his Companion and 
a Stranger, this veſts his Moiety in the 
Stranger only, for as to his Companion the 
Livery 1s void, ; 

If Husbard cf Leſſce J. mike a Tech: 


meu 
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ent in Fee, and Leſſor enter for the For- 
ture, this was a Diſcontinuance at Law 
the Wife's Freehold, and yet the Rev'n 
ws revelted, S. How rhe Diſtontinuance 


IVES ꝝ 
ry On 
> Wron 


had main, ſince the tate which Hd 
Wife Lory, aud ævas rhe ouly Canſe of the 
ance MD 112144110100, 175 defeated by the Entry 
maine Le 7c? 


"ne ha 
n in the 


Alſo ſonte Diſcontinuances are for Life 
ly, as when 'Ten't 7. makes a Leaſe for 
:c's J. ſome are during the Limitation 
a State Z. as when 'Ten't . makes a Gift 
7. but if he make a Leaſe T. or L. Re- 
zinder in Fee with Livery, this is a Diſ- 
ntinuance in Fee, becauſe the State in 
e paſſes by the Livery. 
When the Eſtate that caus'd the Diſcon- 
uance is defeated, the Diſcontinuance is 
ſeated alſo, as if the Husband had made 
eoffment of his Wife's Land on Conditi- 
mr iſ, and died, and his Heir had enter'd for 
ReriWBreach of the Condition, the Wife might 
if Teſter, for the Heir enter'd in Reſpect of 
er, the Title by Force of the Condition which 
d. ended on him, not in Reſpect of any 
own Licht, and the Law will not adjudge the 
ranger to gain a wrong ful Eſtate when he 
for theſes nothing but <ohat he lawfully may. 
other ſherefore his Eſtate preſently vaniſhes a- 
ited iy, and veſts in the Wife without any En- 
But or Claim by her. 
n andMEven at Law, if the Husband within 
in thefſke had made a Feottment of his Wife's 
on theſnd, and died, his Wife might have en- 
d, for he, if he had liv'd, might have en- 
Tecg , but not in his own Right, , in hers, 
met there- 


Rem' 
uſe the 
1 Cauſe 
n be ng 
il, the 
barr d 
fore; 
ver be 
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Rep. 


Fra Atatem but if he were within Ap 
and ſhe of full Age, ſhe ſhall hot. 


vives, becauſe they might have join d i 
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therefore ſuch Right remains to her af 
his Death; for it is hard that the Husban 
Feoffment, which would not take away 
own Entry, ſhould take away hers; butt 
Husband's Heir in ſuch Caſe could not e 
ter, becauſe no Right nor 'Title deſcend 
to him; and if an — being Ten't 
autre Vie make a Feoffment, he can't at 
ter after the Death of Ceſtuique Vee, 
cauſe then he has no Right at all rem 
ing in him. If Baron and Feme being ba 
within Age join in a Feoffment by Ind; 
ture of the Wife's Land, reſerving Re 
and he die, ſſe may have a im fun 


If two Infants being Jointenants make 
Feoffment, and one die, the Right f. 


Writ of Right, and the Survivor may en 
into the whole, but they can't join in 44 
fuit infra Atatem, becauſe that Aim 
grounded on the Nonage of the Demand 
which is ſeveral, he he Nonage of the 
is not the Nonage of the other. But ifa 
of them only had made a Feoffment of (Ws 
his Moiety, the Jointure had been ſeven"! 
while the Feoffment had remain'd in Fon 
and conſequently there could have been 
Survivor, but if he had made a Fecfiin 
of the whole Land, and dicd, the Ri 

would have furvivd, becauſe they uy 
have join'd in a Writ of Right. If one ſu 
tenant be within Age and the other of 
Age, and they join in a Feoffment, and 
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full Age die, the Infant ſhall recover but 


er Att 

usban{WNMoiety. 

way! Not al the Heir general ſhall take Ad- 
but tiWntage of the Nonage of the Anceſtor, but 

| not ef a ſpecial Heir, as the Heir by the Cu- 

ſcend m of Burgh Eng. or Heir in ſpecial T. 

ent Mo he be not Heir at Law. If the Hus- 

cant nd had made a Gift in T. of his Wife's 


and during his Nonage, and died not on- 
remul the Wife might have enter'd, but the 
ins ballleir of the Husband in Reſpect of the new 


y lade e vn in Fee, created by Conſtruction of 
g Rev pon the making of the Gift in T. but 
Fair i Eſtate preſently vaniſhes. If an Infant 
in AoMen't T. had made a Feoffment, and been 


ainted and died, the Iſſue in Reſpect of 8 
e Corruption of Blood, was put to his 3 Rep, 
rmedon. 
A Woman being an Heireſs marries, and 338. 
lſſue, the Husband dies, ſhe marries 
ain, the 2d Husband makes a Leaſe Z. 
her Lands, the Wife dies, the Leſſee ſur- 
ders to the Husband, it ſeems that the 
ue of the Wife may enter upon the 24 
if husband, becauſe the Eſtate Z. which 
asd the Diſcontinuance is drowned and 
iſn'd by the Surrender, but after the 
uh of Leſſee JL. there is no Doubt but 
Wc [ſue may enter. 
fu Surrender is the Yeildin up of a State 
or Y. to him that has the immediate 
nor Rem'r, wherein the Eſtate Z. or 
may drown. A Surrender is either in 
ed or in Law; a future * Intereſt for Y.. Pyer, 58. 
not be ſurrender'd by Deed, but it may p!. 3. con! 
ſurrender'd in Lo as if Leſſee for ten 


Z. to 
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. to begin at Michaelmns, take a new Leaf, 
for thereby he as much acknowledges the I 
er's Power to make a new Leaſe, notwith. 
ſtanding his Intereſt, as if he were Ten't in 
Poſfeſſuon, and had taken a new Leaſe, by 
there ban be no Surrender of a bare Right, 
A particular Eſtate in Things lying in Live 
ry, which mightat Law — without Need, 
might before 29 Car. 2. 3. be ſurrender'd by 
Parol without Deed, whether it commenc! 
by Deed or without; 'but Things that lie 
in Grant, or a Rem'r of an Eſtate in Land 
could never be ſurrender'd without Deed 
whether the particular Eſtate began with u 
without Deed. ; 

Tho' the particular Eſtate be drown'd by 
the Surrender as to the Party, yet as t 
Strangers it continues 272 Ee, for res inte 
alios acta alteri nocere non debet ; therefor 
if the Rev'n be granted with Warranty, an 
then Ten't J. ſurrender, the Grantee ſhal 
not have Execution in Value againſt tht 
Grantor during the Life of Ten't I. nh 
ſhall the Surrenderee being an Infant har 
his Age; nor ſhall a Rent granted by Il 
L. be avoided by a Surrcnderee during tit 
Life of Ten't {or Lite. 

If one grant a Rent-Charge out of b 
Land to a Biſhop, andafterwards infecfti 
Biſhop of the Land, and then the Lord e 
ter for the Mortmain, he fall hold ti 
Land diſcharg'd of the Rent, tor he aff 
the Alienation in Mortmain, 4724 C17 its hs 
Reſ; ef rthererf il e forme Aiſlate as the Bi 

Jad. But it Icnr J. grant a Rent, and! 
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-off the Grantee, and Leſſor enter for the 
orfeiture, the Rent is reviv'd, for the Leſſor 
gentring, defeats the Eſtate of the Alienee, 
be Making whereof deveſted his Rev'n, and 
laims ſuch Eſtate as his Ten't had before 
be Alienation which was liable to the Rent: 

he Grant of a Rev'n for ZL. makes the 
Vaſte diſpuniſhable, but if the Grantor re- 
leaſe to the Grantee and his Heirs, the Waſte 
hecomes puniſhable again. 

The Eſtate ſurrender'd is in ſome Reſpofts 
ibſolutely drown'd for a Stranger's Benefit, 
nd a Leaſe or Grant by himin Rev'n ſhall 
fer ſuch Surrender take effect preſently, 
makes a Leaſe J. reſerving 40 5. Rent, 


Rem'r to F. and then grants the Rev'n in 


ee to B. and A. attorns, B. ſhall not have 
he Rent: But this ſeems not to be Law, for 
h the Eſtate ſurrender d in ſume Reſpects 
loo A upon as ſubſiſting, leſt a Stranger 


bould be wwrong'd by the Surrender; yet what 


Vrong can it be to him in the Caſe to pay the 


Rent originally reſeru'd? 


f Leflee J. of Land in his own Right take 
Wife ſcis'd of the Freehold, or become 


Parfon of the Church, c. to which the Free- 


old belongs, his Term for Y. is drown'd; 
or a Man can't at the ſame Time have the 
reehold, and a Leaſe J. in the ſame Land ; 


ut the greater Eſtate drowns theleſs: Yet i 


Man marry his Leſſee J. the Term for I. re- 
ans; for the Wife, iu auheſe Right hewas poſe 
ſd therecf, has nothing to do with his Free- 
0d, and the, Law in Favour cfthe Wiſe, will 
reſerve her Leaſe. If Leſſee Jof à College 
made Head thereof, this drowns not the 

U 2 Leaſs 


Lit. Sec, 
57. 


PPP - = 


340. 


341. 


Co. L. 342. 
Þ, 


Vid. Supra, 
79. 
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Leaſe J. becanfe the Freehold veſts not in hin 
but in the Corporation. 
None can diſcontinue a State T. Sc. un. 
leſs he once were ſeis'd by Force of the Tail, 
Sc. unleſs it be in reſpect of a Warranty, 
which being made to a Feoffee, or Diſs t 
and deſcending to the Heir, had the Effed 
of a Diſcontinuance in taking away the ſh 
Entry of the Heir, before 4 & 5 Annæ 16. f 
by which all Warranties made by them «nn 
have no Eſtate of Inheritance in the Lani, t 
&c. ſhall be void againſt the Heir. And where r. 
no greater Eſtate paſſes than for L. of Te. 
nant in T. as in Grants of Rev'ns, c. a War. 
ranty added, whether by Ten't . or am 2 
other Anceſtor, never cauſed any Diſconti- I in 
nuance, R 
But ſuch Feoffments and Grants made by ſw 
them, who never were ſeis'd by Force df 
ſuch Eſtates, are good againſt the Granton WE 
during their Lives. ſh 
An Alienation by Parſon or Vicar of the 
Land of the Church never was a Diſconti Wis 
nuance, for theſe have not the Right of the ſon 
Fee in em; but the Fee remains in Abe). 
ance, i. e. in conſideratione Legis, and um 
in homie adtunc ſuperſtite: When a Leak 
I. is made, Rem'r to the right Heirs of 7 
S. then living, the Fee is in Abeyance du 
ring the Life of J. S. So the Freehold of the 
Glebe is in Abeyance during the Vacancy 
a Parſonage: And fo is the Freehold of the 
Land of a Biſhoprick during a Vacancy; 
and the Freehold of Land giv'n to A. 6 
B.'s Life, was in Abeyance, by the Dear 
of A. till an Occupant enter'd, i ern 
5 . 1 
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But a Parſon, Vicar, Archdeacon, Pre- 
bend, Sc. are eſteem'd in ſome Caſes to have 


a Fee qualified for the Benefit of the Church, 


for they may have a Writ of Waſte, or En- 
try in conſimili Caſu, or ad communem Le- 
gem, or ad terminum qui præteriit; or a 
qued fermittat, or a contra ſormam Feaſfa- 
ment. or a Writ of meſne; none of which 
Writs Ten't Z. can have. But a Leaſe 7. 
made by them is void by their Death, and 
they ſhall have Aid of Patron and Ordina- 
ry, ſo that to ſuch Purpoſes they have but 
a State L. 

But a Biſhop, Abbot, Dean, and Maſter of 
an Hoſpital, ſeeing the Fee and Right was 
in em, and they might maintain a Writ of 
Right, might at Law diſcontinue the Land 
whereof they were ſolely ſeis d. But they 
ſhall not have Aid, in reſpect of their high 
Eſtate, except a Dean collative by K. who 
ſhall have Aid of him. 

It has been reſolv'd, that no Lay Hoſpital 
is within the 31 H. 8. of Monaſteries, but 
only thoſe that were Religious and Ecclefia- 
ſtical; and tho' it were ordain'd, on the 


437 
341. þ, 


242, 


Foundation, or after, that divers Prieſts -- : 


ſhould be maintain'd in it, to celebrate Di- 
vine Service to the Poor, and pray for Souls, 


du· Net ſuch Hoſpital is Lay; and no Hoſpital 


ame to the Crown by 1 EA. 6. whether Lay 
dr Religious. 
Nor will it follow that a Parſon, Qc. hath 


Fee, becauſe the Grant of an Annuity by 


Parſon confirm'd by Patron and Ordinary, 
Ir made by Patron in Vacation, and con- 


um'd by Ordinary, or made by Parſon ha- 


V3 


| 
| 
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ving quid pro quo, and confirm'd by Org 


nary only, would at Law bind all Succet 
ſors for ever: For it is a Maxim, that of! 

Land there is a Fee, either in ſome Perfy 
or in Abeyance; and that every Land 
Fee may be charg'd with a Rent in Fee or 
way or other; and fuch Grant is Good, be 
cauſc made by all that have Intereſt: Bi 
where the Fee is not perpetually in Abe 
ance, but may every Hour poſſibly come! 
Ee, it can't be charg'd till it come in EI 
as when a Rem'r is giv'n to A,'s Heirs, i 
can't be charg'd in H. Life. 

A Grant of Rent by Ten't T. ſhall new 
be avoided, if the Entail be cut off: Nu 
Mall his Iſſue avoid it, if it be grented ! 
one whom the Donor diſſeis d in Conſiden 
tion of a Releaſe of his Right. Where on 


vie. Supra, has 13 Acres in a Meadow of 80 yearly t 
80. 


be ſet out, and grants Rent out of thoſe | 
Acres generally, lying in the Meadow of & 
without mentioning where they lie partic 
larly; there as the State removes, the Chat 
ſhall remove. 

Not only a Prebend, Chantery, and Ct 


344 pel, but alſo a Church Parochial may 


Donative, and exempt from all ordiu: 
Juriſdiction, and the Incumbent ſhall n 
ſign to the Patron, and he ſhall be viſit 
by him only, but he muſt be an able Cle 
infra ſacros Ordines; and if he be diſturb! 
the Patron ſhall have a Quare Impedit, 1 
the Writ ſhall ſay, Quod permittat ii 
preſentare ad Eccleſtam, and the Declat 
on ſhall ſhew the Special Matter. No La 


bi 
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Whether a Church be full, ſhall re 


larly be tried by the Biſhop's Letter, þ 


cauſe Inſtitution is a Spiritual AQ; hy 
whether it be void, ſhall be tried by thy 
Common Law. 

At Law, Plenarty was a good Bar ta 
Luare Jinpedit brought by any but K. all, 
no Clerk once inſtituted could be remoyy 
at the Suit of any but IC. ſo great Regar 
had the Law to the Biſhop's Inſtitution 
nor cou'd K. himſelf preſent after InduQicn, 
or remove the Clerk but by Action. An 
ar Law an Uſurpation, even on an Infant 
or Feme Covert, having an Advowſon by, 
Deſcent or Purchaſe, or on Ten't IT. &. 
put the Infant and Feme Covert, and thoſe 
in Rev'n to their Writ of Right: Zut by 
7 CD. A. 20 Uſurpatiou fhall drive the Ph 
tron to a Writ of Right of Advorſon. | 

Uſurpation by Collation puts him that 
has Right of Collation out of Poſlcfiion;M 
but one that has Right of Preſentation cant 
be pur out of Poſſeſſion by Collation, but 
the Collation ſhall be intended to be made 
by the Biſhop proviſionally till the Patron 
preſents, and ſhall not drive him to hi 
Quare Tinfedltt. 

By IV. 2 an Incumbent may be remort 
by Quare ſmpedit, teſted within fix Month 
after the Plenarty ; but the Incumbent mul 
be nam'd in it, or he ſhall never be reme 
ved. And at Law no Incumbent could be 
remov'd; but if the Patron had brought . 
Ogre Iinpedit before the Church had beck; 
full, he ſhould have had a Writ to the 
Biſhop, and ſhould have remov'd any Cleti 


that 
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Title is properly, ſome fay, when a 
has a Cauſe of Entry, for which he g 


have no Action; but legally it include 


Right, and is the more general Word; 


Releaſe of Right releafes a Title; ſo eg 


verſo, It often ſignifies the Means | 
which one comes to Land, as Fine, Fe 


ment, c. as when tis ſaid, Veniat a 


ſuper titulum, 1. e. the Conveyance | 
which the Plaintiff claims. 

A Feoffment by a Biſhop, or De 
ſolely ſeiſed, was at Law a Diſcontin 
ance ; but a Dean could never diſcontiny 


the Land whereof he was ſeiſed if 


Right of himſelf, and his Chapter; fu 
ſuch Lands he and the Chapter muſt jd 
in Suit, and his Feoffment of ſuch Land 
is a Diſs'in: But an Abbot might diſcont 
nue the Land of his Houſe, for all t 
Monks were dead in Law, and he only h; 
Capacity to fue, and be ſued, to infed 
give, demiſe, &c. 
A Maſter of an Hoſpital ſolely ſeile 
might have diſcontinued ; but one ſeiſe 
together with his Brethren, as a Body 06 
tick aggregate, never could. 

He in Rem'r T. diſſeiſes Ten't L. 


makes a Feoffment, and dies without Iflu 


and Ten't L. dies, he in Rev'n may ente 
for the Rem'r Man was never ſeiſed of t 
Freehold and Inheritance by Force of 
Tail. 
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acludes . , 3 
p Emitter is an Operation of Law upon 
oY | the meeting of an old Right remedia- 
wh le, and a latter defeafible Eſtate in the 
r "i me Perſon without his Folly; whereby 


the former is reſtored, and the latter de-- 
rated: For the Law prefers a ſure Right, 
ho' but to a ſmall Eſtate, to a great defea- 
ble Eſtate. 

But there ſhall be no Remitter to bare 348 
itles of Entry, nor can there be any Re- 


at aſh 
ance þ 


r De 


contin 


Ty mitter but by the Deſcent of an Eſtate ; 
M fer Wherefore if an ancient bare Right deſcend 
4 x 5 one who has a latter Right, yet is he not. 


emitted. | 

If Ten't Z. diſſeiſe his Diſcontinuee, and 
ve Iſſue, and die, his Iſſue is remitted 
y the Deſcent of the Freehold in Law be- 
re he enters, tho' the Diſcontinuee be an 
nfant or Feme Covert, . 

As in the laſt Caſc there is a Remitter 
here the defeaſible Eitate and old Right 
Welcend together, the Law is the ſame, 

here Ten't T. enfeoffs his Iſſue within 
ige, and the Right of the Entail after de- 
cends to the Feoffee, whether within Age, 
r of Age at the Time of the Deſcent ; 
d notwithſtanding he might have waived 
he Eſtate gained by the Feoffment after 
e was of full Age, yet ſhall he be remitted, 
ecauſe ſuch Waiver would have been to Vil. infra - 

is Loſs, and no Folly could be imputed to 4% 

im when he took the Eftate, 
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Of Remitter. 
349. And if the Iſſue in Z. infeoffed by h 


Father, grant a Rent or Common out « 

the Land, and then the Right of the! 

deſcend to him, he ſhall hold the Lan 

diſcharged; for the State which he hi 

when he made the Grant, is utterly d 

feated. So if the Diſs'ee's Heir diſſeit 

the Difsor, and grant a Rent, and the 

Vid. Lit. the Diſs ee die, the Land is difcharget; 

Sect. 693. for the Heir is remitted, becauſe a ney 

Right of Entry deſcends to him. Fathelif 

diſſeiſes Grandfather, and grants a Ren 

and dies, Grandfather dies, the Son is 

mitted, and ſhall avoid the Rent; mor cn 

Co. L. 45 the Grant in theſe Caſes enure by way of E 

a. ſtoppel, becauſe an Intereſt paſſed from i 

Grantor; But in theſe Caſes the Grantee 

may have a Writ of Annuity againſt th 

Co. L. Grantor, * and his Heirs if mentioned 

143. b the Grant; but it ſeems that if the Iſſue i 

Litt. Scct. T. Sc. had made a Leaſe Y. it ſhould n 
289. have been avoided by the Remitter. 

If Ten't T. make a Leaſe Z. and tha 
grant a Rent in Fee, and Ten't T. die, 
the Rent remains; for tho' the Rev'ninke 
gained by the Diſtontinuance be defeated 
yet becauſe the Grantor at the Time! 
the Grant had the Right of the Entail! 
him, tho' he were not then ſeiſed by For 
thereof, the Rent remains good againſt hin 

Co, Lit, At this Day if Ten't T. make a Feu 
148. b. ment to the Uſe of his Iſſue, and die, . 
Iſſue ſhall not be remitted, becauſe Win 
Statute of Uſes ſays expreſly, That 
Stuyque Uſe ſhall have the Eftate of za 
| Land in ſuch Quality, Manner and Fon ha 
| 5 5 3 | 
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he had the Uſe; but the Iſſue in Z. in 
at Caſe, may waive the Poſſeſſion, and 
cover in a Formedon againſt the Feoffees, 
or otherwiſe the Land might be ſo far in- 
umber'd by the Ten't Z. that it would be 
othing worth to the Iflue ; and tho' the 
Party Fimſelf that comes to the Land by 
Force of the ſaid Statute of Uſes, cannot 
be remitted, yet if he die, and the Land 
leſcend to his Iſſue, he ſhall be remitted, 
for the Land comes to him as Heir by 

ourſe of Common Law. 

The chief Cauſe of Remitter is, becauſe 
there is no Ten't of the Freehold, but the 
ame Perſon that has the Right, and he 
can't ſue himſelf; therefore the Law judges 


him to be in ſuch Plight, as if he had re- 


covered againſt another. 

There can be do Remitter to him that 
has an Action without Right, as the Iflue 
of Ten't T. who has ſuffered a Common 
Recovery in which there is Error. Nor to 
one that has a Right without an Action, 
as if B. purchaſe an Advowſon, and ſuffer 
an Uſurpation, and fix Months to paſs, and 
the Uſurper grant the Advowſon to H. and 
his Heirs, and P. die, yet is not his Heir 
remitted; for he cannot have a Writ of 
Right of Advorrſon, becauſe neither he nor 
his Anceſtors ever preſented ; but it ſeems 
that there ſhall be a Remitter in this Caſe by 
Q. A. which gives the Patron a Quare 
Impedit, orwwithſtanaing an Uſurpation. 

A Man can't be remitted to a Thing re- 
gardant, appendant, or appurtenant, until he 
lave re- continued the Principal, for _ can 

| ave 
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in all theſe Caſes there is a Remitter ton 


(J Remitter. 
have no Action to recover the Thing 2ppall 
dant, &c. till he have recover'd the Prin 
pal; therefore if the Diſcontinuce of a M 
nor to which, Ec. grant the Advowſon if 
Ten't T. and his Heirs, and he die, yet 
not the Iſſue remitted. But a Remitter + 
the Principal is a Remitter to the Apper 
dant, tho' they were ſevered before the Re 
mitter; as if the Diſcontinuee grant the 
Manor to Ten't T. and his Heirs, ſavin 
the Advowſon, and Ten't T. die, and the 
Manor deſcend to the Iſſue, he is not only 
remitted to the Manor, but to the Adroy. 
ſon alſo: So if a Diſs'or ſuffer an Uſurps 
tion, and Diſs'ee re-enter into the Mano 
to which, Sc. he re- continues the Advoy 
ſon. 

If Ten't in Special T. have Iſſue a Daugh 
ter, and his Wife die, and he marry agaig 
and have Iffue another Daughter, diſcont 
nue, and take back a State in Fee, and die 
and the Land deſcend to the two Daugh 
ters: Or if Ten't T. infeoff his Heir appt 
rent within Age, and a Stranger, and die; 
or it a Diſcontinuee, after Neath of Ten't' 
infeoff the Iſſue within Age, and a Stranger; 


more than a Moiety, and the Iſſue in T. and 
the other become 'Ten'ts in Common. A, 

If Ten't Z. infeoff his Heir apparent © 
full Age, and die, the Heir ſhall not be n 
mitted, becauſe it was his Folly to tal; 
ſuch Feoffment. | 

If Ten't T. infeoff a Woman of the Lan 
entail'd, and die, and his Iflue being with! 
Age marry the Woman, he is i” | 
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Of Remitter. 


which he gains by the Intermarriage; and 
yet the Freehold in the Wite's Land giv'n by 
Marriage to the Husband, is ſo uncertain, 
that it ſhall be loſt by the Wife's Attainder 
before Iſſue had, and conſiſts ſo much in 
Privity, that by the Atrainder of the 
Husband for Felony, the Lord gains but 
a Pernancy of the Profits during the Co- 
verture, and the Freehold remains in the 
Wife. 

The Husband is poſſeſs d of all his Wife's 
Chattels Real in her Right, and if he ſur- 
vive her, he ſhall have them by Gift of 


Law in his own Right; and he may grant, 


demiſe, forfeit, or ſell 'em in his Wife's 
Life, but he can't diſpoſe of 'em by Will; 
The Wife ſurviving him, ſhall, avoid a 
Rent-Charge, c. granted by him, but 
not a Demiſe made by him for Part of the 
Term. 

It ſeems that ſuch a Chattel of the Wife's 
may be fold by the Sheriff in the Wife's 
Like, on an Execution of 2 Judgment in 
Debt againſt him, 

Chattels Real or Perſonal which the Wife 
has 12 autre Droit, as Executrix or Admini- 
ſtratrix, ſhall not ſurvive to the Husband : 
And if ſhe grant a Term to her Uſe before 
the Coverture, or have a meer Poffibility, 
the Husband ſurviving her, ſhall not have 


it, but her Executors or Adminiſtrators. 


If ſhe be diſpoſſeſſed of a Term before 


Marriage, or have a Right to any Chatte! 
Real or Perſonal, or have an Action of 


Jebt on a Bond, the Husband ſhall have no 
Benefit 


mitted by the Freehold in the Wife's Right, 
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Benefit of em unleſs he recover during i 

Coverture. | 
But the Husband ſurviving, ſhall h. 

ſuch Chattels as are partly in Poſſeſſion, a 

rtly in Action, which happen during th 

8 as Arrears of Rent of any Kin 

becoming due after the Marriage; but 

could not recover any Arrears due to th 

Wife before the Coverture, until 32 H. 

and they ſhall remain with the Wife ſurj 

n ving the Husband, whether due before u 

241. aſter 3 

If a Church become void during the Coy 

ture, he ſhall have a Pare Impedit in hi 

own Name, as ſome hold, but if the Wi 

ſurvive, ſhe ſhall preſent, and the Hy 

1 band, if he ſurvive, ſhall preſent to 

N Church void during the Coverture, but n 
19 to one void before. 

[| The Wife's Chattels Perſonal in Poſſe 

| ſion, are abſolutely given to the Husband 

by the Marriage. 

But if he die before he ſeiſes an Eſtray i 
her Manor, ſhe ſhall have it, for then 
was no Property in her before Seiſure 
Where ſhe has but a bare Poſſeſſion, as i! 
the find Goods, or they be bailed to her 
or ſhe be Executrix to a Bailee, and marr 
Detinue muit be brought againſt the Hu 
band and Wiſe, | 

352, If the Husband make a Feoffment of t. 
Land whereof the Wife is ſeis'd in Fee, u 
the Feoffor let the ſame to the Husband an 
Wite for their Lives, this is preſently a R 

mitter to the Wife as to the whole Land 


fer ihe cannot be remitted to a Moiety on 
becaul 
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cauſe there are no Moieties betwixt Hus- 
and and Wife, and no Telly ſhall be ad- 
dg'd in the Feme Covert for taking back 
e Eſtate L. for it ſhall be adjudg'd the Act 
the Husband, and not of the Wie; and the 
aw is the ſame, tho' the ſaid Leaſe were 
y Indenture, or by Grant and Render in a 
ine; and yet if the Leſſor bring an Action 
Waſte againſt the Husband and Wife, 
e Husband ſhall be eſtopp'd to ſhew the 
ud Matter againſt his own Act in makin 
ch Feoffment, and taking back the ſai 
caſe J. but if he make Default at the 
rand Diſtreſs, and the Wife be receiv'd, 
e may plead all the ſaid Matter, and bar 
xe Leflor, for a Wife receiv'd for the Hus- 
and's Default, ſhall have the ſame Advan- 
ge in Pleading, as if ſhe were Sole, and in 
me Caſes more, as if ſhe be receiv'd in Aſ- 
e, and vouch a Record, and fail thereof 
the Day given to hring it in, ſhe ſhall not W.2. 25: 
: adjudged a Diſs or, which would make 
liable to double Damages, aud a Year's 
wpriſoument,: for the Law pities the Weak- 
of a Woman unaſſiſted by her Husband 
making her Defence. So if ſhe alone levy 
Fine executory, and in a Scire Facias a- 
unſt her and her Husband ſhe be receiv'd 
his Default, ſhe ſhall bar the Conuſce, 
hich if ſole, ſhe could not do. For /ince 
e Husband, if he had appear d, might 
we barr'd the Conuſee, the Wife on his not 
pearing ſhall plead the ſame Matter. 
When the Husband levies a Fine of the 
ite's Land, and the Conuſee grants and 
renders 


353. 


Co. L. 46. a. 
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the Truth; it may be, 1ſt, By Record, 
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renders to em both, the Wife not 
Party to the Original, nor Conufance, ; 
take no | as Eſtate, but by Way of Ren 
et ſhe does take a preſent Eſtate voidy 
for if it were void it could not work 41 
mitter. The Reaſon why the Wife þ 
not be concluded by taking the State | 
Fine is, for that ſhe is not examined whe 
In the Fine ſhe only takes an Eſtate, } 
where ſhe parts with any Right ſhe ist 
examined, becauſe thereby ſhe ſhall | 
barr'd for ever. Therefore if the Huh 
and Wife Ten'ts in ſpecial T. levy ati 
and take back a State in Fee, ſhe ſhall: 
be remitted 2 the Fine levied by 
but the Iflue ſhould, before 4 H. ». 24 
An Eſtoppel is where a Man by his 
Act or Acceptance is concluded to all 


{ch 


Letters Patents, Fine, Recovery, Plea, | 
king of a Continuance, Confeſſion Im 
lance, Warrant of Attorney, Admitta 
zd, By Matter in Writing, as an Indem 
or Defeaſance, or an Acquittance by I: 
indented, or Poll. 3d, By Matter in Pai 
Livery, Entry, Partition, Acceptance 
Rent, or Acceptance of an Eſtate; as in 
Caſe above, where the Husband accept 
Eſtate from his Feoffee, for the Life of! 
ſelf and his Wife. 

As to Eſtoppels, cbſerve theſe Rul: 

1. They ought reciprocally to bind 
Parties, therefore, regularly they en 
not to ſtrangers; but Privies in Blood, 
the Heir; Privies in Eſtate, as the Pech 
Leſſee, Sc. Privies in Law, as the Lon 
Ele 
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ſheet, Ten't in Dower, or by Curteſy, 
neumbent of a Benefice, and others, that 
me under the Eſtate of him that vas Party 
the Act which Cauſes the Eſtoppel, ſhall be 
hund and take Advantage thereof, and a 
tebutter is a Kind of Eſtoppel. Via fore 

i. That which cauſes the Eſtoppel, ought ,,.' 
be certain to every Intent, and directly 
mtradiffory to the Matter which it con- 
Indes a Man to alledge; nor is it ſufficient 
hat it my be prov' d ſo by Argument. 

;. It muſt be by ſomething preciſely 
firm'd, therefore what is ſpoken Imperſo- 
ally or by Way of Rehearſal, ſhall never 
york an Eſtoppel. 

4. A Matter alledged that is neither tra- 
ſerſable nor materia], ſhall not be an Eſtop- 
del; for it Teonld be hard to take from a 
lan his Right for want of Caution in his 
Extreſſious of Matters of ſo little Conſe- 
Wence, = 

5. Regularly a Man ſhall not be conclu- 
led by Acceptance of Rent, &c. before his 
Title, in Reſpect whereof he might defeat 
le Eftate whereon it was reſerv'd, is ac- 
rued to him, for a Man cannot be ſaid to 
wave what he has nothing to do with. 

6. Eſtoppel againſt Eſtoppel puts the 
latter At large. 

7. Matter alledg'd by Way of Suppoſal 
n Counts, ſhall not conclude the Plaintiff 
ſter Nonſuĩt, becarſe it is not preciſely al- 
ig'd by him, and by ſuffering a Nonſuit, 
e ſhes that he doth not inſiſt on the Truth 
Vit; but it is otherwife after Judgment 
ven; and all other Pleadings of either 

Party 
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Party which are preciſely alledg'd, 
. conclude after Nonſuit. 
8. Where the Truth appears in the ſu 


Record, the adverſe Party is not eſtoppW! 7 
to alledge it. Therefore, tho? a Fine lente 
without an Original be only voidable, em 
if an Original be brought, and a Retrul che 
enter'd, the Fine livied afterward is vst 


becauſe the Truth appears of Record, 
Church is appropriated to a Biſhop and hit 
Succeſſors after the Death of an Incumben As 


the Biſhop by Indenture makes a Leaſe I pa 
of the Parſonage to begin after the Incunſſem' 
bent's Death; this never was any Eſtoppeſanc 
becanſe it appears in the Demiſe it ſelf, iner 
the Biſbop could have no Eſtate in Poſſeſia E 
or. Rev'n, of the Parſonage, during Life Ha c 
the Incumbent, who was ſeis'd thereof Wil 7 
Fee at the Time of the Leaſe, and thertir 
fore it muſt needs be void. em 

9. All Strangers ſhall take Benefit ue 
Records which run to the Diſability C. 
Legitimation of a Man's Perſon, as Oi rec 
lawry, Attainder, Sc. and Biſhop's Certiſþ or 


cate of Profeflion, Excommunication, B 
ſtardy, Ec. 

If the Biſhop certify a Baſtard Eigne 
be a Mulier, the adverſe Party may confe 


and avoid, by alledging the ſpecial Ma | 


ter. : | 
If Ten't T. diſcontinue, have Iſſue 


Daughter, and dic, and the Daughter mut 


ry, and the Diſcontinuce make a Leaſe! 
Husband and Wife, ſhe is remitted, ti 
fhe were of full Age when ſhe married, i 


Remitter is fayoured in Law; but it 
Fer 
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me Diſsee take a Husband, a Deſcent 
takes away her Entry. 

If Husband and Wife be Ten'ts in ſpe- 
. and he diſcontinue and take back a 
ite L. to himſelf, and his Wife, both of 
m are remitted maugre the Husband ; 
there being no Moieties between 'em, ſhe 
| be remitted to the whole, or not at 
and ſhe can't be remitted unleſs he be 
[ itted alſo, 

As the Diſcontinuance or Deveſting of 
particular Eſtate diſplaces all Rev'ns and 


, 


le {an 
ſtopp 
 levig 
le, 5 
.Ctrax 
8 vol 
rd. 
and 
mbe 
Caſe 


Incurfſſem'rs expectant thereon, ſo the Reconti- 
toppeyance of the particular Eſtate reveſts the 
F thaffiev'ns and Rem'rs, and defeats all defeaſi- 
ſeſudſſe Eſtates in the ſame Land, not only out 
Life: common Perſon, but alſo K. himſelf; 
reg if B. be Ten't Z. with Rem'r to C. and diſ- 


{ ther 
m'r to K. by Deed inroll'd, and die, his 
ue being remitted, the Remer is reveſted 
C. and the Law is the ſame where Land 
recover d by good Title againſt Ten't 
or T. where the Rem'r is in the K. but 
ortious Entry, or falſe, or feign'd Recove- 
ſhall never deveſt a State out of the K. 
But if there were Ten't JL. Rem'r in . 
B.Rem'r in Fee to C. and Ten't ZL. had 
en difſeis'd, and a collateral Anceſtor of 
had releaſed to the Diſs'or with Warran- 
before 4 & 5 Anne 16. and died, and 
Wnt Z. had enter'd, yet ſhould not B. be 


nefit ( 
lity e 
is Ou 
Cerii 
on, B 


ligne 
confe 


1 Ma. 


caſe Wnitted to the State T. becaufe his Right 
d, tit was Remedileſs, while the Warranty 
ied, Ninued in Force, therefore the Diſs'or had 
ut it Wee determinable on B.'s Dying without 


* 
« 
* 


tinue, and take back a State in T. with 


e, and the Rev'n was reveſted in = 
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If a Fine ſur grant and rend' be lem 
for T. or T. with Rem'r over, the Evi 
tion of the firſt State executes the Rm', 
If Feme Leſſee L. loſe by Default in 
feign'd or falſe Action, the Leſſor's Rex 
is Grate and he can't bring Waſte vi 
the Recovery continues in Force; but ift 
Feme marry, and the Recoverer make 
Leaſe J. to the Husband and Wife, th 
Wite is remitted, and the firſt Leſſor all 
and then he may have an Action of Wat 
But if the Recoverer bring Waſte again 
the Husband and Wiſe, the Hus band ha 
no Remedy but to make Default, and ſuf 
fer the Wife to be receiv'd. The Cau 
why the Wife is remitted in this Caſe i 
for that ſje may have a que ei deforce 
againſt the Recoverer by W. 2. 4. whit 
ave this Writ to Ten't L. and 7. lofi 
y Default, but at Law her Right was Nd 
medileſs, and conſequently ſhe could n 


be remitted, 

By the Equity of the ſaid Statute, if ide 
Wife be Leflee L. and the Husband age! 
Wife loſe by Default, they ſhall have Ei“ 

nod et Deſorceat, tho' the Statute ſpeak ue 
Fen J. Ec. and the Husband is not Tenall 
Z. but only ſeisd in the Right of iir 
Wife. But if Husband and Wife loſe lſult 
Detault, and the Husband die, the Wipent 
{hall not have this Writ, for a c 17: Vitdllh At 
given her in that Caſe, by V. 2. 3. ily 

It has been queſtioned whether a qyoiQain 


Deforceat lies upon a Recovery by Defu 
in an Action of Waſte againit Ten't Fth 
Dower or by Curteſy, and it ſeems that 
doth; for tho' the Judgment be not gi 
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e levieifly on the Default, and the Defendant 


Eveaſſhy give Evidence to the Jury which are to 


uire on the Writ Je Vaſto Facto awarded 


ifte done, as they may find againſt the 
Mintiff when an Aſſiſe is awarded by De- 


it if lt, yet the Default is the principal Cauſe 
make ¶ the Judgment ; and the Statute 1s benefi- 
"fe, U, and therefore ſhall have a favourable 
for alſynſtruction; and it is preſum'd that the 
f Walefendant who loſes by Default knows not 

againWit; and the Wife ſhall be received on her 
and hafffusband's making Default in ſuch Action, 


Wd ſhall have a cz in Vita on a Recovery 
ainſt her Husband by ſuch Default, by 
Wrce of V. 2. 3. yet the Words of that Sta- 
Wc likewiſe are per Defaltam, Ec. and a 
rit of Neceit, which only lies on a Reco- 

by Default, lies on ſuch a Recovery; 
Wd a 9u04 er: Deforceat lies where an Af. 
eis awarded by Default, aud the Furors 
1 for the Plaintiff, in which Caſe it is 


, If th@ident that the Judgment is not given on 
nd anc Default only. So if he in Rev'n be re- 
have ivd on Default of Ten't L. and plead to 
peak ue, and it be found againſt him. Ten't J. 
't TenWall have the Writ, and yet the Verdict 
of tiFWainſt him in Rev'n, as well as the De- 


ult of Ten't L. is the Cauſe of the Judg- 
ent. 


As to the Objection, That this Writ lies 


cauſe tho' the Verdict be found by the 
Jath of 12 Men, yet the Jurors are not lia- 

le to an Attaint, becauſe it is but an In- 
elt of Office, 2. e. not found in a Court of 
| I Record 


the Default, and the Jury may find no 


455 


ly where no Attaint lies, the Anſwer is (Co. 
Win. 1. No (a) Attaint lies in this Caſe, C. 414. 
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Record on an Iſſue there join d, but on 
found before the Sheriff, in order to infor 
the Court of ſome Particulars, without u 
Knowledge whereof they can't proceed, 
An Attaint lies on Recovery by Default i 
Aſſiſe, and alſo a quod ei Deforceat. 

As to the Objection, that this is a perk 
nal Action, it is true that at Law in Waf: 
againſt Ten't in Dower, Ec. Damages on) 
were recovered, yet ſince the Statute «| 
Gloceſter, the Place waſted is to be recover 
ed, and therefore the Damages are nt 


now the Principal, for mne magis digmmiy; 


trabit ad ſe minus dignum, and the Dam 


ages may be releas'd, and the Place waltedi. 


only recovered, which could not be if thi 
Damages were the Principal: And tho'in 
Waſte in the Teuuit by Jointenants again 
one who was their Pris. the Releaſe d 
one bar the other, yet in an Action of Wak 
in the Tenet, whether againſt Leſſee I. 
Z. the Releaſe of one bars not the other. 

Every Writ of Waſte muſt ſuppoſe thi 


the Waſte was done 24 Exheredationeme 


the Plaintiff, and the Inheritance muſt cor 


tinue at the Time of the Writ. A LeſtW;: 


may 1 Riens in le Rev'n general) 
againſt a Grantee of the Rev'n, but nd 
againſt his Leſſor, but he muſt ſhew how! 
was deveſted. 

Yet if Leſſee L. make a Feoffment a 


Condition, and the Feoffee do Waſte, an; 


Leſſee re-enter, or if a Diſs'or of Leflce I 


do Waſte, and Leſſee re-enter the Leſl 
may have an Action of Waſte againſt th 
bim when 


Leſſee, tho' the Rev'n was not in 


[4 ' 


Of Remitter. 


be Waſte was done, for when it is revoſted, 
eis reſtored to it in ſuch Plight as if it had 
ways continued in him, and it was the 


* Onl 


afor 


ut th 


d. Weſlee's Fault to ſuffer rhe WI (te to be done, 
wlt M if a Leſſee J.. of Land belonging to a 

Biſhop do Waſte during the Vacancy, the 
perloWucceifor may have Waſte againit the 


Waſte 
s Onl 
ute d 
cover 
re nt 


eſſee. 

N. B. Tho' the Diſcontinuance were by 
latter of Record, the Remitter may be by 
latter in Pais. 

If the Husband make a Feoffment of the 


1gnmWite's Land, and take back an Eſtate to 
Dam imſelf and Wife and a 3d Perſon, the Wife 
waſted remitted but to a Moiety. 

if the If the Husband. make a Feoffment of the 
tho nfife's Land, and go beyond Sea, and ſhe 
gauge a State of Freehold in his Abſence, and 
eaſe e when he comes back agree to it, this is 
* Waſh rtainly a Remitter. And it ſeems alſo 
7 ut it is not in the Power of the Husband 
ther. 


hen he comes back by any Diſagreement 
>the Eſtate to prevent the Remitter, for 
was a Remitter preſently, and the Hus- 


ſe that 


„Me. 


uſt cond can't deveſt the State made to the 
LeſeWif, which was deveſled by the Remitter 
. fore, and the rightful Eſtate being reſto- 
ut na 


d, it is not in his Power to revive the Wrong. 
or can the Wife after his Death avoid be- 
g remitted. 


nent a But if both Eſtates had been originally 
te, aueireable, there tho' Prime Facie the be 


mitted, yet after the Husband's Death, 


X back 


e may elect which of em ſhe will. As it 
nd be given to Husband and Wife in. 
5 ce, and he make a Feoffment, and take. 
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juſt Cauſe of Action be of Covin to ral 
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back a State in T. after his Death ſhe my 
chuſe either Eſtate. 
Ten't in T. Female diſcontinues, ul. 
takes back a State in Fee, and dies, 1 
ving a Daughter and Privement Euſei 
with a Son, the Daughter is remitted 
nor ſhall the Son born afterward devel 
It. 
If the Husband make a Feoffment of th 
Wife's Land, and the Feoffee be diſſeisd 
and the Diſs'or let the Land to the Husban 
and Wife for J. this is a Remitter to the 
Wife, tho' the Diſs'or was a wrongful Does 
and the Entry of the Feoffee was lawful « 
him. But if the Wife were of Covin that 
the Diſs'in ſhould be done, ſhe ſhall nd 
be remitted : For tho' ſhe can't be a Di 
ſeiſoreſs by her Command Precedent, 
Agreement Subſequent, but by her ach 
al Entry or proper Act only, yet it u 
holden that — Procurement or Agr: 
ment only to do a Wrong to cauſe a R 
mitter, ſhall make her Diſſeiſoreſs ſo fu 
as to make her loſe her End in agre 
ing to the Wrong, and ſhe ſhall not gain Mes 
Remitter by it. 
Covin is a ſecret Aſſent in the Hearts 
two or more to he Defrauding and Prej 
dice of another, which often choaks a met 
Right, and the ill Manner makes a go 
Matter unlawful. As if one who has: 


up a Ten't by Wrong againſt whom he m 
recover, ſuch a Recovery may be avyoidedgyoun 
and tho the Diſsor's Endowment of ont rc 
who has a good Title of Dower ſhall bing 


th 
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e nylſfiche Diſs ee, yet if ſhe be of Covin to the 

Diſgin, it ſhall not. If Ten't T. and his 
que difſeiſe the Diſcontinuee to the Uſe of 
Ten't T. and 'Ten't T. die, the Iſſue ſhall 
not be remitted as againſt the Diſcontinuee, 
tho' againſt all others he ſhall, and ſhall 
deraign the firſt Warranty. A. and B. are 
jointly intitled to a real Action againſt the 
iſſeiſor's Heir, A. caufes him to be diſ- 
eis d by one againſt whom they both reco- 
er, F. only ſhall be remitted. 

If the Eſtate be made by the Diſcontinues 
o the Husband and Wife on Condition, 
he Remitter as it defeats the Eſtate defeats 
de Condition, Ec. annex'd to it, yet the 
usband is eſtopp'd to plead it. 

If the Husband had diſcontinued the 
Vife's Land, and taken back a State to him- 
lf for L. Rem'r to his Wife for L. this had 
een no Remitter to her during the Huſ- 
and's Life, becauſe while he lived ſhe had 
oFreehold. But upon his Death the Free- 
old in Law caſt on her againſt her Will 
ad been a Remitter, (and yet no Aſſiſe 
es for one that is ouſted of a Freehold in 
aw,) for there is none againſt whom ſhe 
Would bring her Action, and ſhe was Ten't 
the Precipe; nor did her Power to waive 
Sch Eſtate prevent the Remitter, tho' ſhe 
as ſole and of Age at the Time when the 
reehold was caſt on her. So if Ten't T. 
to rive Iſſue two Sons of Age, and he make 
Leaſe to the Elder for Z. Rem'r to the 
ounger for L. or T. and die, the Elder is 
t remitted becauſe he agrees to the Leaſe, 
t there ſhall be a Remitter to the Young- 
X 2 er, 
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er, if the Elder die without Iſſue. 80 if 
the Heir of Diſs'or make a Leaſe J. Remi 
to Diſs ce for L. Ec. So if Ten't T. infeoff 
his Heir apparent and others by Necd, and 
make Livery to the others in the Heir! 
Abſence, who never agrees, and the other f 
die, and the Heir in his Father's Life never f 
occupy nor take the Profits, and after the  r: 
Father dic, he is remitted. But it ſeems u 
that if the Son had ſeal'd a Counterpan 7 
either in this Caſe or inthe former, where Þ h: 
a Rem'r was limited to the younger Son, r 
if Ten't J. had been impleaded, and made he 


Vid, ſupra, Default, and he in Rem'r had been receiv'd, A. 


he ſhould not be remitted, becauſe he De 
greed in the Father's Life. And tho the 
Statute of G/oceſter give Damages again the 
him that ſhall be found Ten't of the Land 
yet if a Deed of Feoffment be made to 4 
B. and C. and Livery be given in C.'s Ab 
ſcence, and C. never agree, nor take any d 
the Profits, and they die, and he ſurvirg 
and a Writ of Entry //:7 Diſs'in be brought 
againſt him, he may plead the whole Mat 
ter, and diſcharge himſelf of the Damage 
for a Statute ſhall never be ſo conſtruedWbe c 
that he who is purely innocent ſhall b 
damaged thereby. 


And if an Abbot or ep had diſcontWels a 
nued, and Diſcontinuee had charg'd ti ri 
ad 9 


Land, and afterward by Licence had i 

feoffd the Abbot or Biſhop, the Succellqſſ4s , 

ſhould have been remitted, and ſhould han" | 

holden the Land diſcharged. 3 ſu 

If one recover againſt Ten't T. in a fi 805 

or feign'd Action by Default, Ni Dit 
ö „ Conteſii 


ceivd, 
he 4 
o the 
gainſt 
Land, 
to 4. 
s Ab 


any 0 
rvive, 
ought 
> Mat 
nage 
true 


all de 


ſcont 
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cceſſ 


d ha 
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and after Ten't T. diſſeiſe the Recoverer, 
and die ſeis'd, his Iſſue ſhall be remitted. 


For if the Recoverer had continued ſeis'd,. 


the Iſſue in a Formedon might have falſi- 
ſyd the Recovery, and prov'd the Action 
feign'd in Law, and therefore he ſhall be 
remitted, becauſe there is none againſt 
whom he can bring his Action; andif Ten't 


7. againſt whom ſuch Recovery was had, 


had died before Execution ſued, and a Scire 
Facias had been brought againſt the Heir, 
he might in pleading have ſhew'tl how the 
Action was feign'd or falſe, and barrr'd the 
Demandant. 
An Action is falſe when the Words of 
the Writ are falſe, as when they ſuppoſe a 
Diſs'in where there was none: an An Action 
is faid to be feign'd, when tho' the Words 
of the Writ are true, yetby Reaſon of a Re- 
jeaſe or ſome ſuch Matter, the Demandant 
has no Right to recover. 

If Land be recovered againſt Ten't Z. the 
Iſſue cannot falſify in the Point tried by rhe 


Jury, tho' all the Jurors be dead, fo that 
he can't have an Attaint; but he may falſi- 


y the Recovery by Pleading ſome Matter 


ad againſt Ten't J. where he vouches, and 
as Judgment to recover over in Value, 


e ſued againſt the Iflue in Tail, for the 


gt of the Entail is bound by the Fuag- 
&*$ ment” 


Confeſſion or Demurrer, and ſue Execution, 


h ich Ten't T. did omit, or he may con- 
eſs and avoid the Point tried. 
If in a common Recovery Judgment be 


ho' he die before Execution, yet may it 
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ment to Fecover over in Value in Reſpedt of 
the intended Recompence. 

A Recovery had againſt Ten't T. whether 
with or without Title, and Execution had, 
diſcontinues the Rev'n or Rem'r but if he 
be of Covin, and conſent to the Recovery, 
or ſuffer a Common Recovery, he forfeit 
his Eſtate. And by 14 El. 8. full Remedy 
is provided for the Entry of him in Revn 
or Rem'r, tho' e Action were not brought 
againſt Ten't L. himſelf, but againſt his Gran 
zee, and he came in as Vouchee, but if the 
Aﬀent of him in Rev'n or Rem'r appearof 
Record, the Ten't L. is guilty of no Fortei- 
ture, but ſuch Aſſent muſt appear on the 
ſame Record on Voucher, Ald-preyer, ot 
Receipt of him in Rev'n or Rem'r, and not 
by any extrajudicial Entry, or Memoran- 
dum, nor does the faid Act extend to the 
Caſe where Ten't J. is impleaded, and 
vouches him that has the immediate Rem' 
3 T. who vouches over the Common Ven- 
chee. 

If Ten't T. diſcontinue and die, and the E 
Iſſue bring a Formedon againſt the Diſconti- 
nuee, who pleads Non-'Tenure, and utterly 
diſclaims in the Tenancy, Judgment ſhall be 
that the Ten't go without Day, and the De- 
mandant may enter notwithitanding the 
F.if entinuance. So if a Diſsee bring 4 Hue. 
Writ of Entry ſur Oiſ in againſt the Dik 
ſeiſor's Heir who difclaims, the Diſs'ce may Bs 
enter, and fhall be remitred, or rather ſhall Þ 
recontinue the former Eſtate, for in thele Þ 
Cafes the Demandant has no Right to two 
Eſtates; hat is here ſaid of Nou-Tenre 
| leaded 


1 


1 
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Meaded, muſt not be under ſtood of a Simple 
Pler of Non-Tenure, but of Non-tenure plea- 
ted with a Diſelaimer, for the Plea of Non- 
Tenure ſignifies no more than that the Ten's 
has not the Freehold, which may be true, 
et he may have a Rev'n in Fee expectant 
on 4 State L. ſo that in that Caſe, the De- 
mandant re-entring ſbould not be remitted 
to the whole Fee. 

In Fermedon if the Ten't diſclaim, the 
Demandant can't aver his Writ, but may 
pray his Judgment and enter, but where 
Damages are to be recovered, the Deman- 
dant may aver that be is Ten't, as the Writ 
ſuppoſes, for the Recovery cf the Namages, 
or may relinquiſh the Averment, and enter 
into the Land becauſe of the Diſclaimer. 

N. B. In the Caſe above, Judgment is 
quod Tenens eat ſine die, and the like Judg- 
ment 1s given when Excommunication is 
pleaded in Diſability of the Plaintiff, or 
when Judgment is given for the Ten't on 
any Plea in Bar, or to the Writ; and the 


Entry of the 1, pr againſt tbe Plaintiff 
. (always is 929d Nth 


il Capiat fer Breve; whe- 
ther the Plea went in Bar or to the Writ, 
and it appears by the Record on what Plea 
the Judgment was given, 
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A general Averment is that which is 


uſed in the Concluſion of affirmative Pleas, 
if which is in this Form, hoc paratus eſt Veri- 


care, a particular Averment is when the 


Life of Ten't TJ. or T. is ayouched, which 
Is calłd an Averment, tho' the words Veri- 


care, Sc. be not uſed. 


X 4 Where 


Where the Entry of a Man is lawful either 


ſon in Fee, yet the Diſs'ce or Iſſue by - 1 


within Age be difſ-is'd, and the Dils'or dis 
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in Reſpect of a Diſs'in, Sc. or of a Fo. 
feiture, and he takes an Eſtate in Fee, Tal. 
or for J. or J. yet he is remitted, tho' he by 
be of full Age, and openly ſay in the Country 
that he claims nothing in the Land but byſhy}, 
Force of ſuch Conveyance; but if he «i. 
claim in 2 Court of Record that he has ng Toi 
Eitate but by Force of ſuch Leaſe, Ec. hei ha 
concluded lo if he take an Eſtate by Inden Nyh 
ture, for that is the Need of both Partie, Non 
and a Rent or Condition therein reſerved h 
cod. | 
If a Diſsor ſuffer a Stranger to uſurp 0 
an Acvewſon appendant, or the Diſconti 
nuce of a Manner grant away the Adroy- 


continuing the Manor, re-continue the Ad Di 
vou ſon. A Patron is outlaw'd, the Church No 


becomes void, fix Months paſs K. recoven che 


in Quare Iinpedit, this recontinues the Ad“ Nthe 
vowſon to the Patron. 
If two Jointenants, one of Age, the othet H Joi 


ſelsd during the Nonage of one of em, and 
the Heir let the Land to them both being then 
of full Age for J. this is a Remitter to hin 
whoſe Entry was lawful, not, to the other. 
Where Parceners or Jointenants have the 
me Remedy, and one enters, the other 
ſhall enter alſo, ſo where the Entry is not 
lawful, and they join in a real Action, and 
one is ſummoned and ſevered, and the othet 
recovers, both ſhall enter; but when their 
Remedics are ſeveral, as when two Parce- 
ners arc diſſeiſed and the Diſs or dies * 
an 


either 
a4 For: 
Ti, 
Eo' he 
ountry 
out by 
1e dil 
has 10 
. heis 
Inden. 
artics, 
vedis 


urp to 
conti. 
drow- 
by re 
e Ad: 
hurch 
covers 


e Ad 


other 
or die 
1, and 
g then 
» him 
iCT, 

e the 
other 
is not 
, and 
other 
theit 
Marce- 
eis d. 


and 
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one of em recovers, the Iſſue of the other 
1:1] not enter with her. 


and his the Parceners die, and the Iſſue of 


A. and B. Jointenants in Fee are diſſeisd 


by the Father of A. who dies ſeis d, A. be- 


ing his Heir enters, he is remitted to the 
Whole, and his Companion ſhall take Ad- 


rantage of it, tho' in the Caſe above, the 
Jointenants who was difſeis'd in his Nonage 
ſhall only be remitted, for the Advantage 
which the Law gives him, is founded rather 


on his Infancy, *vhich is Perſonal and tecu- 


iar to him, than on his Right, nt in 


this laſt Caſe the Right of Entry which B. 


had in Fointure with A. ſhall not be loſt by 


a Deſtent to A. in Reſpect of the Privity 
chereen em. 8 


But if the Grandfather had been the 


Diſſeiſor, and the Land had deſcended 


from him to the Father, and from the Fa- 
ther to A. B. who ſhall enter with him, for 
the Entry was taken away by the firſtDeſcent, 

And in the Caſe above, if the Infant 


Jointenant had ſurviv'd his Companion at- 


ter the Defcent to the Heir of the Difs'or, 


lome ſay he ſhould have entered inte the 
Whole; becauſe he is now in- Judgment of- 


Law ſolely in by the firſt Feoffment, aud 


claims nothing from his Companion, whoſe 
gt of Entry was bound by the Deſcent, 


Of arrauty. 


A 5 


Arranty is a Covenant real; annex d to 
Lands or Tenements, whereby one is 
bound to warrant the fame, and either on- 


Voucher 


Co. L. 185. 
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Voucher, or by Judgment in Warrantiz 
Chartæ, to 2 others to the Value of 
thoſe evicted by a former Title. And if 


one bring an AQtion to recover Land which 


he is bound to warrant, the Ten't may 
plead the Warranty in Bar, which is called 


a2 Rebutter, and at Law all Warranties not 


commencing by Diſs'in, which deſcended 
to the Heirs of him that made em, barr d 
the Heirs to demand Land againſt em. 

There are likewiſe Contracts, Oc. an- 
nex d to Chattels, not here treated of; but 
what is here ſpoken, is to be underſtood 
of Warranty of Freehold, c. 

By the Statute of Gloceſter, Ch. 3. theſe 
Things are provided. 1. If Ten't by Cur- 


teſy, or Husband ſeis'd in Right of his 


Wife, alien with Warranty, and die, this 
ſhall be no Bar to the Heir in a Mortar: 
ceſtor without Aſſets in Fee; but if Aſſet 


| deſcend to him from the Father, he ſhall 


be barrd, having Regard to. the Value 


thereof. Tho'.the Writ of Mortanceſtor Þ 
2 be mentioned in this Part of the Ad, 


d after Writs of Aiel, c. only, yet 6 


ther the like Writs are within the Purview Þ 


of the Statute, for the ſaid Actions are put 


but for Examples. 


Tho' the Words be if Ten't by Curtely 
alien, yet if he reieaſe with Warranty to a 
Diſs'or, it is within the Purview of the Sta- 
tute : So if a Tenancy eſcheat to Ten't b i 


Curteſy of a Seigniory, and he alien wit 


Warranty, and die, this ſhall not bind the | 


Ie, far theſe Caſes are equally miſchic- 
vous. 


Bu 
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But Ten't in Dower by Alienation with 
Warranty, might bar the Heir till 11 H. ). 
20. But an Eftoppel on the Mother's Part 
barr'd not a Claim as Heir to the Father; 
as if Lands were given to B. and his Wife, 
and B.'s Heirs, and H. had diſcontinued in 
J. to C. and after his Death the Wife had 
recovered in a cui in vita, ſuppoſing that 
ſhe had the Fee, and made a Feoftment, 
and died, and C. had died without Iflue; 
the Iſſue of B. was not eſtopp'd to bring 
his Formedon in Reverter, gf Warranties 
are favoured, but Eſtoppels are odious. 

The Heir of a Dif=tfor being a Feme, 
makes a Feoffment with Warranty, and mar- 
ries the Diſs'eez the Wife's Warranty ſhall 
rebut the Husband tho' he claim not in her 


Right; for it ſhall be Preſum'd that he has 


Land in her Right to the Value of that 
which he demands, «which might be recover- 
ed from him and his Wife by Force of the 
Warranty, therefore he ſhall be rebutted to 


avoid Circuity of Action. If Husband and 
Wife demand the Right of the Wife a Col- 


lateral Warranty of her Anceſtor is a good 
Bar. 


B. ſeis d in Fee levied a Fine to the Uſe 


of himſelf for L. and after to the Uſe of 
Wife in ſpecial Tail for her Jointure: They 
levy a Fine, and ſuffer a Common Recove- 
ry, and die; this has been holden to be 
within the Meaning, tho' out of the Letter 
of 11 H. 7. & e converſo, a Caſe may be 
| without the Meaning, and yet within the 
Letter; as if they both levy a Fine, of the 
Land of the Wife, and Conuſee render to 
; em 
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em in ſpecial . Husband dies, and Wik 
with a 2d Husband levies a Fine, this i; 
out of the Meaning of the Statute, becauſ 
the Land came originally from the Wife, 

But before 4 & 5 Anne 16. Collatery 
Warranty of every other Ten't L. barr'd the 
Heir in Rev'n or Rem'r, not entring in the Hor 
Anceſtor's Life; but if he had enter'd fo 
the Forfeiture, and avoided the Eſtate t 
which the Warranty. was annex'd,. the War 
ranty was avoided alſo; but by that Act a 
« Warranties made by Ten't J. deſcendiug u 
him in Rev'n or Rem'r, are void. | 

2. by Statute of Glcceſter, if Aſſets ac, 
ter deſcend, the Ten't ſhall by Writ, (which 
mult be Sire Facias,) out of the Rolls d 
the Juſtices, recover the Inheritance of the 
Mother: But in Formedon, if the Demar 
dant recover, for want of Aſſets at the Time 
of the Warranty pleaded, and after Aſſen 
deſcend, the Ten't ſhall recover the Aſſet 
and not the Land entail'd; for if he ſhould 
recover the latter, and after the Aﬀet N 
ſhould be aliened, his Iſſue might recover Me 
the Land entail'd again; therefore to pre Mx 
vent future Occaſions of Suits, the A* 
reſolv'd the ſaid Diverſity in the ſaid Caſes 

If the Ten't will be aided by the Statute, 
he mult plead the Warranty, and confeſs the iſ 
Demandant's Title, and pray that the Bene Wit 
fit of the Statute may be ſav'd-to him; but 
if he plead the Aﬀets deſcended, and Iſſue Nhe 
be taken thereon, and found againſt him, he Hy t 
loſes all Advantage of the Statute by his {het 


falſe Plea, Pon 
Warrant! 


Of Warranty. 
Warranty may be annex d to Incoporeal 


Inheritancesz and to a Rent newly created, 
and if the Land be evicted by an elder Ti- 
tle, the Grantee may be help'd by Warran- 
tia carte; and a. Warranty in Law is im- 

yd in a Grant of a new Rent in Exchange 
or for Owelty of Partition. 

PB. ſeis'd of a Rent-Seck in Fee, takes a 
Wife, and releaſes to the Ten't, and War- 
rants enementa predifta, and dies, the Wife 
brings Dower for the Rent; the Ten't ſhall 
vouch the Heir of the Husband, for tho' 
the Releaſe enur'd by Way of Extinguiſh- 
ment, yet the Warranty extended to it, and 
by Warranting of the Land, the Marrantor 
s bound to ſecure it ta the Warrantee in the 
ane Freedom in which it was at the Time 
f the Warranty made; and therefore all 
Rents' Sc. iſſuing out of it, that were ſuſ— 
pended or diſcharged, are warranted alſo, 

Warranty commencing by Diſsin is fa 
all'd, becauſe regularly the Conveyance to 
Iwhich it is annex'd, works a Dils'in, as when 
Leſſee J. or Ten't by Execution, or Guardian, 
make a Feoffment with Warranty, Ec. 

So where a Diſs'in, Abatement, or In- 
truſion, or Entry into Land eſcheated to 
he Lord before the Lord's Entry, Ec. is 
made, with an Intent to make a Feoftment 
Lich Warranty, 

Such Warranties ſhall never bar the Heir 
whether the Wroug were done immediate— 
y to the Heir or not; therefore if the Fa- 
ther be Ten't L. with Rem'r in Fee to tho 
Pon, and the Father by Covin make a Leaſe. 
to the Intent that the Leſſee may make a 
l Feoftment 
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offment to one to whom the Father ſha! | 


make a Releaſe with Warranty, and this be 


executed accordingly, it ſhall not bind the 


Son, for the Father was Particefs crimini, 


B. gives Land into T. to a Brother, the Un | 


cle diſſeiſes the Donee, makes a Feoffment 
with Warrantry, and the Donee dies with- 
out Iflue, J. is not barr'd. Father and Sqn 
and B. are Jointenants in Fee, the Father 
makes a Feoffment of the whole with Wer. 
ranty, and dies, the Son dies, . ſhall avoid 
the Feoffment for the Son's Part as well x 
his own. 

Tho' a Feoffment by Leſſee Z. work x 
Diſſeiſin to the Leſſor, yet it is a good Feof: 


ment between the Parties, and againſt all: 


Strangers except him that has Right ; and 
the Feoffor and his Heirs may be vouch'd 
by Force of ir, and ſuch Feoftment by the 
Lord being Leſſee Y. of the Tenancy, ſhal 
extinguiſh the Seigniory. 

Father and Son are Jointen'ts in Fee, the 
Father aliens the whole with Warranty, and 
dies, the Son ſhall avoid it for a Moiety: 
But if they had been Jointen'ts L. Rem 
to the Son in Fee, and the Son had enter 
in the Father's Z. for the Forfeiture, he 


had avoided it wholly : But if he had nuf, 


enter'd in the Father's Life, he ſhould har 
avoided it for a Moiety only before 4 & ; 
Anne 16. becauſe the Warrantry commenci 
not by Diſs'in, but for a Moiety. If the 
Had been Jointen'ts L. Rem'r to the Father 
in Fee, the Son's Entry, tho' it ſhall re-co 

tinue his own Eſtate L. in the Moiety auen 


4 Ft 


a 
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he cuas diſſeis d, ſhall not avoid the War- 
ranty of the Fee of the ſaid Moiety, becauſe 


ey the ſame. 

An Infant, and H. being of Age, join in a 
Feoffment 201th Marranty of Lands where- 
they are jointly ſeiſed, the Warranty is 
good as to BY. for the whole, for one may 
warrant more than fafſes from him, and 
Void as to the Infant; for tho' his Feoft- 
ment be but voidable, his Warrantry taking 
ll 9 pfect by Deed only, is void. 

B. is ſeis d of an Houſe, and C. having 
rk Title enters, claiming it to him and his 
Heirs; P. ſtill abiding in it, the Law ad- 
t all judges B. in Poſſeſſion, for auo non poſſiumt 
and in ſolido unam rem poſſidors: And when 
ichd tuo are in Tenements claiming by ſeveral 


be itles, he is in Poſſeſſion that has Right to 


ſhall have the Poſſeſſion: But if C. make a Feoff. 


to have Maintenance from em, by rea- 
on of which B. leaves the Houſe, (which 
nuſt be before the Livery of Seiſin, or 
therwiſe the Livery is void,) this is a 
ter arranty commencing by Diſſeiſin. 

A Barretor is a Mover of Suits and Quar- 
dra els, in Courts of Record, or Courts Baron ; 
or in the Country, Three Ways; 1. By Di- 
turbance of the Peace. 2. Taking or keep- 
g Poſſeſſion of Lands in Controverſy, by 
orce or Subtilty. 3. Spreading falſe Ru- 
ours and Reports to raiſe Diſcord among 
\eighbours, | 
Extortion, in a large Senſe, is any Op- 
Preſſion under Colour of Right. Properly 


F It 


p-C0 


Her. 


it was in the Father s Power lawfully to con- 


ment with Warranty to certain Barre tors, 
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it ſignifies any Officer's unlawful taking hy 

Colour of his Office, any Fee not due, 

more than is due, or before it is due. By 

IV. I. no Miniſter of K. ſhould take any 

Reward for doing of his Office but only that 

which the K. allows him, on Pain to render 

double to the Party, and to be puniſh'd x" 

K's Pleaſure, and this was an Offence fine- 

able at Law. But latter Statutes have a- 

low'd em Fees in many Caſes. It is no Ex 

tortion for inferior Officers of Courts to hare 

fuch reaſonable Fees as have been allow d 
by the Courts for their Attendance. 

Maintenance is an Upholding of Quarrelz 

and Sides, to the Hindrance of Common 

Right, and is 'Twofold : 1. In the Country, 

as b taking and holding Poſſeſſions, &c 

which is puniſhable only at K. 's Suit. 2. In 

Court, and this either, 1ſt. By maintaining 

F. N. B. to have Part of the Thing in Plea, which 

172» is call d Champerty ; and cgninſt ſ ch . 

fender a Writ of Champerty lies gronnded 

on Articuli ſuper Chartas, a4 the Offender 

ſhall forfeit to K. the Value of what us 

purchas'd by him, and it ſeems that. the St 

369. ler ſhall ferfeit the. ſame. Or, :dly, By 

2 lull, 208. maintaining one Side without having, ary 

Part of the Thing in Suit, .a74 for this a 

Action of Maintenance lies at Common Las. 

Or, 3dly, By labouring a Jury, tho' it be 

but to appear, or inſtructing them, or pur 

ting em in Fear; and this is call'd Ember 


5 E. 3.10. cery, and an Action of Maintenance lies 


RES Ss: againſt the Offender, If one give Money 


39 312" to any of the Jurors, a _decies tautum lie 


againſt him, and ſuch Jurors, a? the t 
| K. 


Of Harranty. 
5 by . or of the Party, cr any Straiger. Nor 
_ it material whether the Jury paſs on his 
> * Side, or give any Verdict at all. 
y that By 32 U. 8. 9. he that buys, ſells, takes, 
ende: r makes Promiſe, Grant, or Covenant, to 


ere any Right or Title to any Land, Te— 
rement, or Hereditament, whereof the Sel- 
er, or they from whom he claims, have not 
been in Poſſeſſion a Year before, ſhall for- 
ſeit the whole Value of the Lands. 

Any naked Right ſtripp'd of Poſſeſſion is 
ithin the Statute, whether it be really a 
good Right, as that of a Diſs'ce, or pre- 
ended only by a Stranger. So if it be a 
pood Right coupled with a wrongful Poſſeſ- 
jon, as if a Diſs ee diſſeiſe Diſs'ors Heir, 
and make a Feoffment before he has been 


> fine- 
ve al- 
0 Ex- 
have 
low d 


atrel; 
n mon 
ntry, 


„Ee. 


Ny a Year in Poſſeſſion. . 

hieß A cuſtomary Right to a Copyhold is with- 
„ the Statute, and ſo is a Leaſe J. for the 
44 Nords are any Right; but a Leaſe Y. made 


o try the Title in Ejectment, is not within 


_ he Statute, unleſs it be made to a great 
„Klan, or any other to ſway the Cauſe. = 

by But whoever has the ablolate Ownerſhip, 
„as no other has jus Proprieratis, or Poſ- 


rſconis, may ſell, tho' he has not been & 
ear in Poſſeſſion. As if one be remitted, 
k % r recover on a former Title, or redeem a 
pur lortgage, or being a Diſs'or gain the Re- 
(i „eaſe of the Diſs'ce. 

There is a Proviſe, which the Law wou'd: 
ere imply'd, That he who is in lawful Poſ- 
leſſion may take a Releaſe of a pretended 
ir i ight by any reaſonable Means ; and tho' 
e Man's Poſſeſſion be wrongful as by Diflei- 


fin, 
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fin, Ec. yet a Releaſe to him is lawful. I 
Rem'r Man may lawfully get a Releaſe u ge. 
Confirmation of any Stranger, having a p 
tended Right: But it is unlawful to take, 
Covenant, that when he has recovered he 
ſhall convey to him, for this is not a rex pe 
ſonable Means. * 
If a Man enter into Land to which he hy 
no Title, and preſently make a Feoffmen ty 
with Warranty, or if he difleiſe one with + 
Intent to make a Feoffment with Warranty, N c- 
and afterward make ſuch Feoffment, thek. 7 
Warranties commence by Diſs in; for in tr $ 
1ſt Caſe, gue in contineuti fittns ineffe vide Narr: 
tur; in the 2d, the Law couples the Intent, Ne F 
and Feoffment made in Purſuance thereof, 
together. | 
One ſuing a Juris utrum, or other With i 
in the Rioht of the Church, ſhall not beg 
barr'd by a Warranty of his Anceſtor. And 
it ſeems alſo, that he ſhall not be barr'd in 
Aſſize, tho' it be brought of his own Seifin, 
and the mean Profits be to be recovered to 
his own Uſe, for the Frechold is the Right 
of the Church. | 
K. before . 2. might be barr'd of a Pd 
fibility of Reverter deſcending to him in 
jure Corone, by Warranty and Aſſets from: 
Subject deſcending on dis Body natural; 
fer in all likelihood thoſe Lands will acſtend 
to the ſame to whom the Crown <vill deſcent, 
and conſequently will be a good Recompentt 
for the Loſs of the Crown-Lanas ; but in ilt 
Caſe of the Parſon, his Succeſſor can have u 
Benefit of what the Predeceſſor has in hi 
natural Capacity. 
A Wa 


Of Warranty. 


wo All a Warranty is ſaid to be lineal, whether 
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ale a deſcend on an Heir lineal or collateral, if 


a Pre- 
take: 
ed he 
4 es 


on whom it deſcends might poſſibly have 
aimed the Land as Heir to him that made 
je Warranty. As when the Father ſeis'd 
Fee makes a Feoffment with Warranty, 
d dies, and the Warranty deſcends to the 
n: Or when the Father releaſes with War- 
ty to the Grandfather's Diſs or, and dies, 
d the Warranty deſcends to the Son, for 
> can't convey to himſelf the Deſcent of 
ge Land but by the Father. So if the el- 
r don releaſe to the Father's Diſs'or with 
arranty, and die without Iſſue, and then 
e Father die, the Warranty is lineal, be- 
uſe the younger might have cenvey'd the 
itle to the Land from the elder. And note, 
at in theſe two laſt Caſes the Warranty 
ſends before the Right. 

But if the Father diſſeiſe the Son, and 
ake a Feoffment with Warranty, this is 
lateral, for the Title which the Son has 


1e has 
Fment 

with 
ranty, 

thele 
in the 
der. 
ntent, 
1creof 


Wait 
ot be 
And 
rd in 
e1lin, 
ed to 
Ligue youngeſt Son releaſe to the Father's Piſ- 
lor with Warranty, and it deſcend on the 
deſt, for they that make theſe Warranties 
e collateral to the Title of the Land. 
Warranty may be annex 'd to any Con- 
yance whereby an Eſtate paſſes, or to a 
eleaſe or Confirmation made to the Ten't 
the Land by one who never had any 


a ob 
m 11 
om 1 
ural; 
ſcend 
cen 


Vente Mate therein, but a Voucher by Force of 
u tler Warranty may be counterpleaded; and 
ve ere, whether an Aſſignee can take Bene- 
2 bl thercof. 


War If 


Co. L. 388. 


371. 


n't poſſibly deſcend from the Father; ſo if 
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Of TWarranty:. 
If Ten't T. have Iſſue three Sons, 2 


diſcontinue, and the middle Brother rele: 
with Warranty, and die without Iflue, thi 
is collateral to the eldeſt, and ſhould hay 
barr'd him, (before 4 & Annæ 16. but h 
that Stature all collateral Warranties | 
Lands, &c. by any Anceſtor «vho has ub I 


heritance in the ſame, are void ogninlt th 


Heir ;) but it is lineal to the youngeſt, ba 
Mall not bar him by Force of V. 2. 1. for em 
might poſlibly have convey'd to himſelf Bu 
Deſcent by Force of the Tail from the mig Fe 
dle Brother, but the eldeſt could not. HencMinal 
note, That a Warranty which is lineal as it 
one, may be collateral to another, A 
A collateral Warranty did never give Mev 
Right, but only bound it, and therefore Mak. 
it be determined or defeated, the Right Pe 
vives. The Plaintiff may make himſcif Me 
Title in an Aſſiſe by it, where the Rig. T 


are barr'd, for the Rem'r deſcended to th 


of the Ten't is bound by it. 

By 32 H. 8. 36. a Fine with Proclamat 
ons, levy'd by Ten't T. bars the Eſtate * 
but not the Rev'n or Rem'r, if Claim 
made within five Years after the State! 
ſpent. A Gift in . is made to the elde 
Son, Remer to the Father in T. the Fathh 
dies, the Son levies a Fine with Proclam 
tions, the firſt Eſtate T. and Rem'r all 


Son. 
A Fine with Proclamations by the TenWef: 
of the Land, bars the Right of an Enta 
if he that has Right to the Entail clain 
not within five Years. 
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| rele; 
reaſon, the Land is forfeited to K. and 


d hae Entail barr'd. 

but A Common Recovery bars all Entails, but 
ties ice 34. H. 8. 20. it is not in the Power of 
20 I:M'en't T. of the Gift of the Crown, by any 


d or Thing had, done, or ſuffered by him, 
i: i bar an Eſtate T. whereof the Rev'n or 


 forhMem'r {all be in the Crown. | 

nſelf But if K. have granted away the Rev'n 
e mil Fee, or if the Eſtate T. were made ori- 
Herchiinally by a Subject, or by K. before he was 


it may be barr'd. 
A Common Recovery never could bar a 


give Mevn in K. and fince the Statute if K. 
fore Make a Gift in T. Rem'r in T. as the Eſtate 
ght rep Poſſeſſion cannot be barr'd, ſo neititer can 
aſelf Mic Rem'r. | 
Rig Thoſe Words in the Statute where the 


dem'r ſhall be in K. are not void; for if 
e K. for good Conſideration procure a 
ift in T. to be made to a Subject, Rem'r 
o himſelf, this Rem'r is within the Act, if 
t be in Fee or T. not for L. or J. only. 

Tho' ſuch Ten't T. can't bar the Entail 


ay be barr'd by Acts to which he is not 
ivy z; as if a Diſſeiſor levy a Fine with Pro- 
Wlamations, and five Years paſs, or if a col- 
teral Anceſtor had releaſed with Warranty 
Teure 4 & 5 Ann. 16. 

Te Act extends to Gifts in T. made 
lainWnce the Statute, for they are in equal Miſ- 
hief, tho it only mention Gifts in Z. made 


efore. | 
A Re- 


any Act done or ſuffer'd by him, yet it 
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ns, It Ten't T. in Poſſeſſion, or he that has 6 H. 8.13. 
Right of Entry be attainted of High- 33 l. 8.20. 
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1 Lev. 43. 
V.d 1 Saun. 
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2 Lut.1173. 4 new Action afterwards for the reſt 
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A Recovery in a Ceſſavit, or Writ | 


Right without Voucher, are not Bars of u 


Eſtate Tail. | 
It Ten't T. be diſſeiſed, have Iſſue 
die, and his Uncle releaſe with Warrany 


and die without Iſſue, the Warranty is cd 


lateral to the Iflue in Z. becauſe he car 


convey himſelf to the Entail by means oifſ 


his Uncle; and ſuch Warranty did bar thi 
Iſſue to demand the Land before 4 & 


Anne 16. 
The Reaſon why a Warranty was a] 


at Common Law, was for that Nemo freſh 


mitur alienam peſteritatem ſue wen 
And no Proof is admitted againſt this Pre 
ſumption; (and tho lineal Warranty aft 
W. 2. was holden to be no Bar without J 
ſets, yet it wwas holden that collateral IWar 
rauty remained after the ſaid Statute as i 
was at Common Law: ) So if the Lo 
make an Acquittance for the laſt Rent, d 
the reſt is preſumed to be paid, and the Lay 
will admit no Proof againſt the Preſumpt 
on; for it can't be imagined that the Leſſir 


ar 15 not bound to give any Acquittane{W 
ſhould voluntarily by his ſolemn Deed acqui 
the Ten't of Rent due on à latter Day, if Mei 


ere in Arrears before: But where a Ten 
is in Arrears, and Leſſor diſtrains, an 
avows for Rent due the laſt Day of Payment 
this fhall not eſtoþ him to demand Rent du 
a former Day; for perhaps he might nl 
punctually be certain how much was due, aui 
therefore willing to demand no more at fill 


than he was ſecure of recovering, and brilt 
If 


Mat 


Fe 
Q& 
( 
4 
1 
\ 
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another Daughter, and diſcontinues ; a cg 
lateral Anceſtor releaſes with Warranty, 
which deſcends on both Daughters, the g. 
der was wholly barr'd for the Warranty 
entire. 

By Force of . 2. lineal Warranty with 
out Aſſets, is no Bar of an Eſtate 7. but it i 
ſtill a Bar to an Eſtate in Fee, and collateral 
Warranty was a Bar both of a State in Fee, 
and T. with or without Aſſets, before 48 
Anne 16. | h 

Aſſets requiſite to make a lineal Warranty 
a Bar, mult be of equal Value with the Land 
which it bars one to demand, and deſcend 
from the ſame Anceſtor that made the War: 
ranty and it muſt be a real Inheritance in 
State or Intereſt ; not a bare Uſe, or a Right 
of Entry or Action, which are not Aﬀets til 
they are reduc'd to Poſſeſſion: But a Rent 
iſſuing out of the Heir's Land deſcending to 
him, whereby it is extinct, is Aſſets. An 
Advowſon is Aſſets, and may be extended at 
the Rate of a Shilling for every Mark of the 
Yearly Value of the Living. A Seigniory in 
Frankalmoine is not Aſſets, becauſe it is not 
valuable. 

Land is givin to Husband and Wife! 
Special T. he makes a Feoffment, and dies 
ſhe Releaſes with Warranty, and dies thisis 
lineal as to the whole; and the Law is the 
ſame if the Gift had been before Marriage 
in which Caſe they had taken by Moietics 
for the Heir mult claim as Heir of bot 
their Bodies. * 

A. B. and C. are Brothers, a Gift is mad 
to A. in L. Remer to B. in J. Rem'r to C.it 


I * 
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7. A diſcontinues with Warranty: This is 
collateral to the Brothers, becauſe the Rem'rs 
are their Titles, and to thoſe A. is collate- 
ral; and it ſeems that ſuch a Warranty does 
till bar the Rem rs. becauſe it is not with- 
in 4 & 5 Annæ 16. which ſpeaks only of 
Warranties made by them who have no 
Eſtate of Inheritance in the Land, &c. 
Sed Q. If a Warranty made by the Donor 
hall be a Bar, maſmuch as tho it be collate- 
ral, and made by an Anceſtor who has an 
Inheritance in the Land, yet the Eſtate of 
"ni the Donees doth not depend on the Donor's, 
but his on theirs. 


Wu. Warranty always deſcends to the Heir at 


ce in Law of him that made it, therefore if anel- 
Light der Brother be Ten't in Tail-Mail Rem'r to 
ts te younger, and make a Feoffment with 
Rent Warranty, and die, leaving a Daughter, the 
ounger is not barr'd, becauſe the Warranty 


no to | ; 
©\ {ves not deſcend on him. 

ed aul If the Warranty deſcend on one, and the 
the Land on another, as ſpecial Heir, viz. by 


uſtom of Burgh Eng. or Gavelking, or Heir 
n the Part of the Mother; the Heir at 
aw may either be vouch'd alone, or the 
ther may be vouch'd with him as Heir ta 
he Land; and it ſeems that if their be a 
Warranty Paramount, they ſhall join in 
raigning it, and the Recompence ſhall go 
the ſpecial Heir alone, for he only had 
de Loſs, So if a Recovery be had againſt 
en t T. and his Wife, and they vouch, and 
ave Judgment to recover in Value, he dies, 
ls Iſſue only ſhall ſue Execution, tho' the 
ile was privy to the 5 


ory in 
is not 


ife! 
dies 
this1s 
is the 
riage 
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maintained againſt the Heir of the Mother 


s /ic ultra, the Rem'r to the other Sor: 
and Livery be made accordingly, the 
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| GE 2 ſhall be vouch'd alone, for 
ae is Heir in Appearance by taking th 4 
fits, and ſhall not diſable binſelf n 0 

But a Perſonal Lien deſcends on all thelf 
Heirs, as if an Obligor die ſciſed of Garel © 


| kind- Land, Debt lies againſt all his Sons © 


And Debt on the Anceſtor's Bond may bel © 


Part only. 
If Land be given to A. and the Heir th 
Males of his Body, Rem'r to the Heirs Fe- 
male of his Body, (in which Caſe all thel lit 
Iſſue Male ſhalt firſt take, and the Eſtate toll. 
the Fewales is in Rem'r; ) Done make af ha 
Frgument with Warranty, This is lineal to Pre 
his Daughters as well as Sons; for where- 
ever the Anceſtor takes a State Z. and after HAn 
in the ſame Conveyance there is a Limitz- * | 
tion to any of his Heirs, the Inheritance yeſt 
in the Anceſtor. But in this Caſe Warranty Na 
made by a Brother, is collateral to the $i 
ers. 
If Land be given to the eldeſt Son in! 
on Condition, that if he or his Iſſue ſhi, 
alien in Fee or 7. Ec. that then their Eſtat 
ſhall ceaſe, and be void, and that the Lani 
ſhall immediately remain to the 2d Son in 


Rem'rs are void. 

1. Becauſe every Rem'r commencing h 
Deed ought to veſt in him to whom it is! 
mited, when Livery is made to him that hatt 
the particular Eſtate, But when Land 
rendred by Fine for L. Rem'r in Fee or. 
the Rem'rs are not in em in Remer, _ 


fort 
Pro- 


the 
avel- 
Sons. 
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nin: 


Sons 

thelt 
Fabendum; and he cont tate Benefit of it 
ry Rentr, becanſe the Leaſe J. is not 
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the particular Eſtate is executed. And when 
Rem r on a Leaſe I. is limited to the Heirs 
of J. S. then living, it is not poſſible that it 
ſhould veſt while J. S. lives; but it is ſuffi- 
cient that the Inheritance paſſes preſently 
out of the Leſſor. So if a Leaſe JL. be made 
to A. B. and C. and if B. ſurvive C. then the 
Rem'r to H. in Fee; this is a good Rem'r 
for it depends on a Limitation of Time, vis. 
the Poſſibility of the Death of one Man be- 
fore another, which is a common Poſſibi- 
lity. | 

Gun makes a Leaſe J. with Condition to 
have Fee, and Warrants the Land in forma 


predifta, &c. The Condition is perform d in 


the Leflor's Life, orafter his Death, the War- 
ranty encreaſes with the Fitate, for there was 
a preſent Eſtate on which it might enure; 
and the whole veſts in the Leflee in ſuch 
manner as if it had paſs'd by the Livery. 
But if a Scigniory be granted for J. on 
Condition to have Fee, with Warranty in 
ore predifte, the Warranty ſhall not ex- 
tend to the Fee, becauſe the firſt Eſtate was 
not capable of a Warranty: So if one make 
a Leaſe J. Rem'r in Fee with Warranty in 
oe predifta, Rem'r Man can take no Be- 


refit of the Warranty, becauſe he is not Par- 
ty to the Deed; and it he were, he could not 


Ake immediately, becauſe named after the 


ipable of a Warranty. If Land be giv'n to 


4. and 2. Rem'r to the Heirs of him that 


all die firit, with Warranty in md 


$444; A. dies, his Heir ſhall have the 
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Warranty, and ſhall have the Land as Heir, 
tho the Fee veſted not in A. and he hadbut g 
Poffebility. 

2. The Rem'r in the Caſe aforeſaid is 
void, becauſe the ſame Alienation that 
transfers the Fee and Freehold to the Alie- 
nee, and deveſts the Donor's Rev'n, can! 
veſt a Rem'r in the 2d Son: As if a Leaſe I, 
be made with Condition, that if Leſſor grant I 
over the Rev'n the Leſſee ſhall have Fee, A 
and the Leſſor grant the Rev'n by Fine, the , 
Leſſee can't have Fee, for the ſame Aliena- ſe 
tion can't veſt an Eſtate of the ſame Land in y 
feveral Perſons at once. 75 S. grants the next 3, 
Preſentation of a Church, and before it be- in 
comes void, grants the next Preſentation oF ,, 
the ſame Church to another, the 2d Grant 7 
is void: But if the Patron take a Wife, and 8 
grant the zd Preſentation and die, and the 
377 Heir preſent twice, and the Wife the 4 

Time, the Grantee ſhall have the 4th Þ 
ſentation, for the 3d was given to the Wife 
by A& of Law, and the 3d Preſentationi 
the Grant, ſhall he taken for the zd which 


46. b. 


ro. ja. be lawfully might grant. Sed 2. (a) Hm 
or _—_ one can take any other Turn 78 Grant 0 Te 


the 2d or 3d Turn, which can by no mean 
be brought within thoſe Words. 
3. In the ſaid Caſe thoſe Words on Conber! 
dition, Oc. that the Eſtate ſhall ceaſe, gig oll 
a Re-entry to the Donor only, and thi, 1” 
Words Subſequent are void. Father make. 
Gift in Z. to his eldeſt Son, Rem'r to thi, 1 
Youngeſt, with ſuch Condition as is in ti atry 
Caſe in Queſtion, the Eldeſt makes a Feong, qe 
ment with Warranty, Father dies, and thx: 1. 
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the Eldeſt dies without Iſſue, the Youngeſt 
ſhall enter, of the Condition, by Force 
whereof the Father might have enter d, de- 

ing to the Eldeſt was but ſuſpended; 
wor can the eldeſt Sans Feoffment with War- 
ranty in the Father's Life bar the youngeſt 
n of his Entry by Force of the Condition, 
which depending on the original Deed binds 
the State of the Land into whoſe Hands ſo 
ever it comes, and can't be deveſted or bar- 


red by aWarranty; yet if the eldeſt Son diſ- 


ſeiſe the Father and make a Feoffment with 


Warranty and die, he bars the Youngeſt, 
_ the Father's Eſtate in the Land le- 
ing deveſted and turn d to a Right, was 
conſequently capable of being barr'd by 4 
Warranty: And where the eldeſt Son is 
bound not to diſcontinue on ſuch Condi- 
tion as is aforeſaid, if he make a Diſconti- 
nuance after his Father's Death, the Condi- 
tion is extinguiſh'd, for it was in him as Heir 
6j his Father at the Time of the Feoffmenr, 
and was as much releas.“ by it as if he had 


Ml .-preſly releas'd it by Deed. 


At Law, if Ten't in Dower had alien'd 


with Warranty during the Nonage of the 
Heir, and died, this had not barr'd his En- 


e, gin 
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try, but if he had come to full Age before 
her Death he had been barr'd, for it was his 
Folly not to enter and defeat the Warranty 
nd tho in the firſt Caſe his Entry were not 


Tarr'd, yet if he had brought an Action he 


dne 


ould have been barr'd in it; and if his 


Entry were taken away when the Warran- 


deſcended, his Right was bound by it. 
ind the Law was the ſame as to a Feme 
> Covert, 
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Covert. But Laches ſhall not be imputed to 

an Infar: to take away his Entry in reſpe& Ian 
of a former Right by a Deſcent, or to bar Ich. 
his tight where his Entry is congeable. But Nc 
he ſhall be ſubject to all Conditions, Charges Nan. 
and Penalties growing out of the Original ſth! 
Conveyance, and a Cef/avit lies againſt him th: 
for Land of his own Purchaſe, and likewiſe Do 
for Land by Deſcent, but in the latter Caſe | 
he ſhall have his Age. Matters of Record, ſit! 
as a Fine levied by an Infant or a Recovery oft 
ſuffer'd by him, or a Statute acknowledgd Ito 
by him during his Nonage appearing in fre. Po 
per Per for, ſhall never be revers d after his thc! 
full Age, but only by Writ of Error, or Au- Itie 
dita Querela brought during his Nonage, bee 
which i that Caſe can be tried by Inſpecti- Fin 
on only, for the Law vill not give Credit Wit 
zo any Averment fo Deroggatory from the on!) 
Honour of thoſe. <ebo are preſuged to adi. 
with the greateſt Integrity, and ærill admit ef a 
of no Evidence leſs than that of Senſe in Hlie 
Matter of ſo high a Nature; but i an lu Yar 
Hut appenr by Attorney, and a Recovery be peer 
had againſt him, he may avoid it by Writ of lone 
Error for this Cailſe after his full Age, fir Pan“ 

2 


(%) Cro. E. (a) whether he tere within, Ave alen be 


569. 


(6) 1 Syd, 


322, 


Hob. 224- 


made the Warrant of Attorney ſhall be tried it 
by the Cauntry, and the revenſing ſuch Re. . E 
covery no way reflects on the Honour of the ite. 
Court; but if an Infant appear by his /s: 
Guardian, and the Court knowing him to len th. 
an Infant, after Examination had of the Cir<S' 
cumſtances, admit him to levy a Fine, &“ ba 
This ſhall never be reversd either during y thi 
bis Nonege or after. 


[ 


WY Warranty. 


ait Land had been given to the Husband 
| and Wife in Fee, before 32 I. 8. 28. and 
bar me Husband had made a Feoffment, and a 


But collateral Anceftor of the Wife had releas d 


and died, and then the Husband had died, 
this ſo bound the Wife's waiveable Right, 
that ſhe could not waive it, and claim 
Dower. 

Caf} lu the End of the Statute of Gloceſter 3. 
it is thus provided, the Heir after the Death 
of the Father and Mother ſhall not be barr'd 
.do'd Ne demand the Heritage or Marriage of his 
Fre Mother, which his Father alien di in his Mo- 
ther's Time, whereof no Fine is levied in 


Ju- Ithe K's Court. And this Exception has 


nage, been conſtrued to extend only to a. lawful 

eddi 4 ne, 2. e. one levied both by Husband and 

redig life, and not to one levied by Husband 

he only, for theſe Reaſons. 

) a4} 1+ It is moſt natural to expound one Part 

trait Nef a Statute by another, and by this Act the 


11 4 
i In- 


lienation of Len t by Cuneſy by Fine with 
intended that the Alienation of the Husband 


b 
2 0 lone ſeis d in Right of his 'Wife was de- 
fir on'd to be reſtrain d alſo. | | 
_ || 2. The general Words of a Statute hail | 


de intended of a lawful Act, but a Tine 
1 alone works a Wrong to tho 
te. 

z. A Fine by the Nabend alone is with+ 
n the Miſchief defign'd to be remedied by 


tried 
Ne. 
f the 
is (b 
to le 
Civ. 
„ e barred of the Inheritance of his Mother 
urins y the Father's Warranty without Aﬀets. 


S' A An 


— 


* 
AL 
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Varranty 1s reſtrain'd, therefore it ſhall be - 


he Statute, which was that the Heir ſhould: | 


381. 
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Of Warranty. 


An expreſs Warranty of a Freehold wi 
Inheritance can be created only by che World 
Warrantizo in Latin, or Warrant in Ez 
liſh, for Warrantizabimnus is the only Wor 
in 5 Fine, which is ever uſed to this p 

e. 

Tho' it be not expreſs d to whom th 
Warranty ſhall extend, yet the Law by lt 
plication gives the Benefit of it to th 
Feoffee. 

A Bond with Condition to defend ſud 
Land to A. for 8 Years is forfeited if & 
Stranger ouſt him without Action; but! 
it were on Condition to warrant the Landi 
it ſhall not be forfeited unleſs the ObligedÞ% 
be impleaded, and then the Obligor mu 
be ready to warrant, &c. 

The Words, Grant, Demiſe, and the like 


in the Conveyance of a Chattel Real creat 


a Warranty in Law, by force (a) where thu 
Grantee, if evifted, ſhall in Action of Cue 
nant recover Damages to the Value of uli 
Te has loſt. 

At Law if one had given Lands in Fee b 
the Word Dedi, to hold of himſelf and hi 
Heirs, the Feoffor and his Heirs were boun 
to Warranty, but if he had given them t 
hold of the chief Lord, he was bound 
Warranty during his own Life only, as 
Feoffor by the Word Dea! is at this Day 
If the Feoffee recover in Value by Forc: 
of ſuch an implied Warranty, or of an ex 
_ Warranty made for the Life of thi 

eoffor only, he ſhall have a Fee in tht 
Land recovered, becauſe the Warranty whi 


it continues, extends to the whole Eſtate | 
[ 


WJ Warranty. 


old : Land. If one make a Leaſe T. or Gif 
„ WortfT. rendring Rent, not only the Donor and 
; EnLeſſor and their Heirs, but alſo their Af- 
\ Worfgnees of the Rev n are bound to warrant 
is pullche Land to the Leſſee and his Aſſigns: 
And if the Leſſor alſo add an expreſs War- 
m th&anty, yet the Warranty in Law remains, and 
by Im the Leſſee has Election to uſe either; in like 
o the manner, if a Feoffor by the Word Deadi add 
a ſpecial Warranty ayainſt J. F. and his 
d ſudlHeirs, yet Dedi gives a general Warranty 
d if Ngainſt all Men, uring the Life of the 
but I eoffor. For the expreſs Warranty ſhall not 
Land hate away that implied by Law, where they 
)bligedſÞney both cel ſtand together, and it is ma- 
r muifeſt that the expreſs Warranty is added to 
vive the greater Security to the Feoffee or | 
he likILeſee. (a But where one makes a Leaſe Y. (a) 4 Reg? 
 creadÞy the Words Grant, Demiſe, &c. and cove- do. 
ea thats that the Leſſee ſhall enjoy the Land 
Cave without any Eviftion from the Leſſor or any 
aballłlaiming under him, in this Caſe the Lefſor 
ball not be bound to warrant the Land, by 
Fee Me imply'd Warranty, againſt an Eviction 
ind h Stranger, for thoſe Words can & of no 
bound Torce, 1nleſs they be taken to explains how 
em Mr the Leſſor ſpall be bound to Warrant, 
und Mena where it expreſly appears how far the 
„ as Parties deſign that the Warranty ſhall exe 
s Dayſ*24, the Law will not carry it fares by 
For Lonſtruction of thoſe Words which are gene- 
an ex ally uſed as Words of Courſe. 
of thi} Endowment implies a Warranty, viz. that 
in the Ten't being impleaded ſhall recover in 
y <r/ilalue on Voucher the zd of the two Parts 
tate Whereof ſhe is Dowable. And Homage 
1 X 5 Aunr 
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C 
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Of Warranty. 


Aunceſtrel, Exchange, and Partition imply 
a Warranty, but the Aſſignee ſhall not vouch Nen 
by Force of theſe Warranties, but in caſe of ſs 
an Exchange, Partition and Feoffment by Ina 
Dedi, he ſhall rebut, bz the Ag nee of Ma 
Tent by Homage Aunceſtrel, fall neither + 
vouc h nor rebut the Lord, for the Aduan- (the 
tage given to the Ten't in reſpect of the long We 
Continunnce of the Tune can't be trans. Na 
ferred to any Stranger. 
Warranty in Law and Aﬀets in ſome Ile 
Caſes, arc a good Bar in Fornzedon ; as the 
Ten t may plead that the Anceſtor exchang' 
the Land demanded wich the Ten't for other 
Land, which deſcended to the Dernandant, 
whereunto he hath entred and agreed; or if N. 
he hath not entered and agreed, then he H 
may plead the Warranty, and other Aſſets 
deſcended. But if Ten't T. make a Gift in Nine 
T. or a Leaſe Z. rendring Rent, and die, the Pene 
Rev'n and Rent ſhall not bar the Iſſue in a. 
Formedon, becauſe the Deſign of the PForme- Pim 
don is to defeat the Rev'n and Rent, and Pon 
non poteſt adduci exceptio ejudem rei, cujus the 
petitur Diſſolutio, but the Warranty in Law? th 
with other Aſſets is a good Bar. dy tl 
Warranty in Law binds the Heirs of him BL 
that made it, but Warranty in Deed does #'"© 
not unleſs they be named. Farce 
An expreſs Warranty can't be created bye 0 
Will, becauſe a Man can't bind his Heirs tor & 
warrant, any more than he can bind his 
Heirs to pay Money, unleſs he be bound fe! 
himſelf, but a Warranty in Law may be by 
Will, as when one deviſes Land for L. or in Per“ 
Z. rendring Rent. Peer a 
War: 
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Warranty in Law in ſome Caſes extends 
ly to Execution in Value of ſpecial Land, 
as in caſe of Exchange and Partition, and it 
may be created without Deed, but expreſs 
Varranty cannot. 

An exprels Warranty extends neither to 
he Heirs nor Aſſigns of the Feoffee, unleſs. 
hey be named; but if F. be infeoffd with 
Varranty to him, bis Heirs, and Aſſigns, 
and infeoff C. and his Heirs, and C. die, the 
Heir of C. ſhall vouch as Aſſignee to . So 
. and C. be infeoff d with Warranty to 
hem, their Heirs, and Aſſigns, and they 
both die, and the Heir of the Survivor in- 
feoff D. he ſhall vouch as Aſſignee 20 B. and 
ſor the <vhole Eſtate to auhich the Warrau- 
dr, annex'd is lawfully conveyed to him, 
and Aſſignees of Heirs, and Aſſignees of Aſ- 
fenees, and Heirs of Aſſignees are compre-- 
ended under the Word Aſſignees. 

The Father is infeoff'd with Warranty to 
him and his Heirs, and infeoffs his eldeſt 
don with Warranty and dies, the Law gives 
the Son Advantage of the Warranty made- 

» the Father, becauſe that made to him 
dy the Father is extinct by Act of Law. 

But Covenants Real often go to an Aſ- 383. 
ignee, tho' he be not named, as where a 
Parcener on Partition covenants to acquit 
he other of a Suit iſſuing out of the Land; 

Or when a Parſon covenants with the Lord 

{the Manor of A. to celebrate divine Ser- 

ice in a Chapel, Parcel of the ſaid Man- 

jor, weekly for the Ule of the Lord and his 
dervants, for theſe Covenants are in a man- 

cr appurtenant to. the Land, But if ſuch 
Covenant 
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Covenaht had been with a Stranger, the 
Aſſignee ſhould not have an Action of Co- n 
venant, for the Covenant can't be annex'{Þ ir 
to the Mannor, becauſe the Covenantee wa; *t 
not ſeis'd of it. Vi 
The Aſſignee of Part of the Land ſhall I 2 
vouch as Aſſignee, but an Aſſignee of Part ar 
of the State as Leſſee or Donee ſhall not; V 
but the Leſſee may pray in Aid of theLeſYR 
for, and the Leſſee or Donee may vouch the th 
Leſſor or Donor, c. but if on ſuch Leaſe or th 
Gift the Rem'r in Fee be limited over, the de 
Leſſee or Donee may vouch as Aſſignee, I th 
Tf one make a joint Feoffment with Var. ne 
ranty, and the Fointenents make g Partition un 
by Conſent, the Feoffor ſhall not be bound 10 
Vid. fopra, warrant their divided Eſtate, Three areſſ an 
354+ jointly infeoff d with Warranty to them, and 
their Heirs, and one releaſes to the other two, | ca 
they ſhall vouch ; but if he had releas'd tofff ſpe 
one alone he had extinguiſhed the Warranty} me 
for a zd Part, for as to that, the Releaſee is ran 
in by the Releaſe, not by the Feoffment. If nec 
two be infeoff d with Warranty to them, their fin 
Heirs, and Aſſigns, and one of them make al on 
6%) 385. b. Feoffment, the (a) Feoffee ſhall not vouch, I wh 
'| 44) 385. 4. but the other ſhall (0 vouch for a Moiety; of! 
c) Co. L. fo (c) if one of the Feoffees had releas'd to 
6853.8. the Feoffor, the other fhalt vouch for af Leſ 
C | Moiety, for he ſhall not loſe his Warranty] Lat 
1 by the Act of his Companion; and if there 4 
F be two Feoffors with Warranty, and thefpſhoi 
1 Feoffee releaſe to one of em, yet he ſhallfſ 2 
'" vouch the other for a Moiety. his 
L | Feoffee with Warranty =; his Heirs rein 
ö and Afﬀigns, makes a Gift Z. Rem'r in Fee f vou 
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Of Warranty. 
Donee makes a Feoffment, his Feoffee ſhalf 


not vouch as Aſſignee, becauſe he comes not 
in Privity of Eſtate, but by Diſtontinuance 
which is always by Wrong; but he may 
youch his Feoffor, and his Feoffor may —_ 
as Aſſignee. But ſuch a Feoffee may rebut, 
and ſo may any Ten't that claims under the 
Warranty, whether he come to the Land by 
Right or Wrong. But he that claims above 
the Warranty ſhall not rebut, as if two Bre- 
thren be infeoff d with Warranty to the El- 
der and his Heirs, who dies without Iſſue, 
the Younger, tho' he be Heir to him, ſhall 
neither vouch nor rebut, for he claims not 
under his Brother but by the Survivor, 
Donee with Warranty to him, his Heirs, 
and Aſſigns, makes a Feoffment, and dies 
without Iflue, the Warranty is extinct, be- 


cauſe the Eſtate to which it was annex'd is. 


ſpent. But if he had made ſuch a Feoff- 
ment before the Statute of Donis, the War- 
ranty had remain'd, for then both the Do- 
nee and his Feoffee had a Fee-Simple ; but 
fnce the Statute, an Eftate T. is look'd up- 
on as a particular Eſtate, and the Donor 
who was adjudg'd to have but a Poſſibility 
of Reverter has now a Rev'n. 

Warranty enlarges not an Eſtate, as if 
Leſſor releaſe to Leſſe L. and warrant the 
Land to him and his Heirs. 

Aſſignee by Parol, before 29 Car. 2. 3. 
ſhould vouch as Aſſignee. 

B. is infeoff d 22 to him and 
his Heirs, and Aſſigns, and infeoffs 4. who 
reinfeoffs B. B. or his Aſſigns ſhall never 


youch, for B. can't be his own Aſſignee. 
4 War» 
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it deſcended on him. | 


Venters, and the elder had releas'd with 


Dj Warranty. 


Warranty never goes with Burgh Fy2. or 
Gavelkind Land to the ſpeciat Heir, nor 
can it deſcend to one of the half Blood, and 
neither collateral Warranty, nor lineal with 
Aſſets, did ever bind the Heir, Sc. unleſs 


If two make a Feoffment with Warran- 
ty, and one die, the Survivor ſhall not be 
vouch'd alone, but the Heir of him that is 
dead alſo; but if a joint Obligation be 
made by two, and one die, the Action 
ſhall be brought againſt the Survivor 
only. | 

If there were two Brothers by diverſe 


Warranty to the Uncle's Diſs'or (before 4& 
5 Aung 16.) and died without Iflue, the 
Uncle was barr'd ; but if he had died with- 
out Iflue, the younger Brother might enter 
as Heir to the Uncle, for the Warranty 
ſhall not barr him, becauſe he is not Heir 
to him that made it, 

Ten't T. makes a Leaſe Z. Rem'r in 
Fee, a collateral Anceſtor confirms the E- 
ſtate of Leſſee, and binds himſelf and his 
Heirs to Warranty for Term of Lefle's 
Life, this barr'd the Entail for Term of 
Life of Leſſee only. For a Warranty may 
deſcend to one's Heirs for Term of 
another's Life only, as Land or Annuity 
may be granted to one and his Heirs, for 
the Life of J. S. which is no Inheritance, 
but only a Freehold deſcendible. But a 
Leaſe J. or other Chattel, tho' it be grant- 
ed to one, and his Heirs, ſhall go to his 
Executors. 

The 


Of Warranty. 


g. or The Defeating of the Eſtate to which 
nor the Warranty is annex ' d, defeats the War- 
, and Iranty alſo; as if the Diſcontinuee of Ten't 
with N. were diſſeis d, and a collateral Anceſtor 
nleſs pad releas d with Warranty to the Diſs'or, 

this barr d the Iſſue, but if the Diſconti- 
rran- Inuee had enter d on the Diſs'or, the Bar was 


ot be Iremov'd. So if ſuch a Releaſe were made 5 


at is Ito the Diſcontinuee's Feoffee on Condition, 
be and the Diſcontinuee after had enter'd for 
tion Ia Breach, the Iſſue might recover. 


vor Warranty may be a Bar to the Heir tho” 


it deſcend to him hefore the Right. And 
verſe If a T.caſo Z. were made to A. Rem'r to 
with Ibis next Heir, and A. had been diſſeis'd, 
4& Find had releas d with Warranty, the Heir 
was barr'd before 4 © 5 Anne 16. tho' the 
Warranty fell, and the Rem'r came in EH 
at the ſame Time. | 
But a Warranty ſhall never bar a Right 
which commences after it is made, therefore 
if A. make a Feoffment with Warranty, and 
rin ¶ then purchaſe the Seigiory, and the Feoffee 


E- «ſe, the Warranty ſhall pet bar A. of his. 


bis Iyrit of Ceſſavit. Nor ſhall Warranty ever 
e bar an Eſtate in Poſſeſſion, Revn, or Rem, 
N 0: that is not deveſted, difplac'd, or turn'd ro 


may Na Right before, or at the Time when the 


of Warranty was made. T heretore, it the Fa- 
ther be Ten't cf Land, and his Son have a 
Rent or Common out of it, and the Father 


er barr'd the Son of the Rent. Aud tho' 
he Son be diſſeĩs'd after the Warranty, and 
hen the Wrranty deſcend, yet he is not 


bound by it, becauſe he was in 8 
| When 


mike a Feoffment with Warranty, this ne- 
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Vatrrash. 


when it was made. So if an Anceſtor had 
releas'd to my Ten't TL. in Poſſeſſion with 
Warranty, this never barr'd my Rev'n or 
Rem'r. And if a Woman Grantee of a 
Rent had married the Ten't, and a Stran- 
ger had releas d to the Ten't with Warran- 
he never could have Benefit thereof as 10 7 
1. Rent, for the Wife's Eſtate therein ua 
not diſplac d when the Warranty was made, 
and if the Wife or her Heir afterward bringÞ m. 
an Action for the Rent, it muſt be groundedon i u 
fome Act done after the Warranty was made. N pe 
But if Ten't T. of Rent diſſeiſe the Tent 19 
of the Land, and make a Fteofment with lex 
Warranty; or if Ten't of the Land mar bu 
the Grantee of Rent, and make a Eeoffment 52 
with Warranty; in both theſe Caſes the cu 
Feoffee ſhall vouch as of Land diſcharg d of tin 
the Rent, for the Warranty extends to all hin 
Things iſſuing out of the Land, and ſecure: 
it in ſuch Plight, as it was in the Feoffor at I hi 
the Time of the Feoffment made; but inaſ. I bir 
much as the Rent is a Thing that lies not re 
in Diſcontinuance, the Iſſue or Wife may He 
diſtrain for it, and avoid the Warranty, ane 
for it is in their Election whether they will vor 
look on themſelves as in Poſſeſſion or hel 
not. the 
Warranty ſhall not bar meer Titles, as byſis « 
Force of a Condition, aſſent to a Raviſher, lik 
Exchange, Cc. nor Title of Dower, forſflthe 
theſe remain in their original Eſſence, andſſſran 
can't be diſplac'd; yet it ſeems that thi thre), 
Woman can't be barr'd of Dower by a War Ire. 
ranty, yet the Ten't in Writ of Dower mama 
vouch rhe Feoffor, &c. * 


Df Warranty. 


or had In Actions which Leſſee T. may have, a 

n with N Warranty can't be pleaded in bar; but in 

evn or choſe Actions when the Freehold or Inheri- 

> of a unce come in Queſtion, the Warranty may 
Stran- I be pleaded. And Damages may be reco- 
arran-FYcered by Force of a Warranty, if a Leaſe | 
pf as 0 7. only be evicted from him to whom it was Ho. 4 
7 Was ade. 

made, Ten't T. infeoffs his Uncle, the Uncle 
Trim makes a Feoffment with Warranty, and 

eden takes back a State in Fee, and makes a 2d 

made, Feoffment without Warranty, and dies, the 

Tent Ine is not bar d, for the Warranty was 

t with extinct by his taking back a State in Fee ; 

mary but if he had only taken a State TJ. or L. it 

tment had only been ſuſpended during the parti- 

es the cular Eſtate, but in the firſt Caſe it is ex- 

rgdof tin, becauſe no Man can warrant Land to 

to all himſelf, | 

dcures A Man can never vouch as Aſſignee to 

for at himſelf, and re ularly a Man can't vouch 390 
tina W himſelf as A ignee of another. But if 5 
es nor Feoffee with Warranty to him and his 

may Heirs, infeoff his eldeſt Son with Warranty, 

rant), ¶ and die, it is ſaid that the eldeſt Son ſhall 

y WillYrouch himſelf, and his younger Brother 

n or being Heir of Burgh Erg. Land, becauſe 

the Warranty betwixt him and the Father 
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as byFis determined by Act of Law, and it ſeems — ſupra, 
iſnen Flikewiſe that in that Caſe he may (a) vouch l. 


the Father's Feoffor. If a Feoffee with War- 384. 

, andfranty to himſelf, his Heirs, and Aſſigns, 

4% dfreinfeoff the Feoffor and a Stranger, or the 

WarYFeoffor and his Wife, the Warranty re- 

mains; for tho rhe Fee-Simple of the Mar- 

anty and of the Eftate warranted meet in the 
ſame 


Vid. ſupra, 
122. 


Some Perſon, yet another is jointly ſtisd mii 


E. 4 FONT Po 


him, who would be prejudiced if the IVarray 
ty ſhould be extintt; or if two make a Feof 
ment with Warranty to the Feoffee, his Heir 
and Aſſigns, and the Feoffee reinfeoff one d 
them, the Warranty remains, for the olle 
Feoffor may ſtall warraxt the Lands to hin 
that was his Companion, as well as to the firl 
Feefice 

A Man infeoffs a Woman with Warrar- 
ty, they marry and are impleaded, he make; 
Default, ſhe being rec2ived ſhall vouch the 
Husband, tho' ths Warranty were then in 
Suſpence. ' A Woman infeoffs a Man with 
Warranty, they marry and are impleaded, 
he ſhall vouch himſelf and her. 

Infant in Ventre ſa mere may be vouch'd 
if God give him Birth, if not, ſuch a one 
Heir, but the Infant can't be vouch'd 
alone, for Proceſs ſhall be preſently award- 
ed. | 

Ten't T. makes a Feoffment with War- 
ranty, and diſſeiſes the Feoffee, and dies 
ſeis'd, leaving Aſſets, it is ſaid that this 
ſuſpended Warranty and Aﬀets prevent the 
1 and ſo every one's Right ſhall be 

av d. X 

If after the Releaſe with Warranty, the 
Perſon that made it be attainted, or gain 4 
Releaſe of all Covenants, Demands, or War- 
ranties, the Iflue is not barr'd, becauſe the 
Warranty deſcends not to him. 

The Forfeiture on an Indictment of Felo- 
ny, ſhall relate to the Day on which it 
was committed, but on an Appeal to the 


Judgment only. 


The 


Of Thrarranty. 


inne Defendant waging Battle in an Ap- 
Arran 
a Feof. 
5 Heir 
one 6 
eP Othe 
to him 


be fir 


1s given that he ſhould be hanged, that 
e Lord might have his Writ of Eſcheat, 


> be convict by Verdict, Confeſſion, or 


al of Death, was flain, and Judgment 


Varran- 
makes 


ch the 


hen in 


1 with 
eaded, 


duch d 

a one 
buch d 
Lward- 


War- 
1 dies 
t this 
1t the 


all be 


, the 
gain 4 
War- 
e the 


Felo- 
ch it 


the 


The 


ecreancy, but he is not attainted before 
ulgment. A Felon convict forfeits his 
oods and Chattels, Cc. but his Lands are 
it forfeited, nor is his Blood corrupted be- 
re Attainder. | | 
If the Party arraign'd for Felony ſtand 


lute, he ſhall be adjudg'd to pain Fort & 
Dire, but ſhall not be attainted ; but if 


ne arraign'd for High Treaſon ſtand mute, 
e ſhall have ſuch Judgment as if he were 
onvict by Verdict. „„ 
Felony 3x vi Termini ſcgnuificat quodlibet 
men Feleo animo Perfetratum; Felonice 
an be expreſs d by no other Word; anci- 
ty" Pardon of all Felonies extended to 
9h Treaſon, but the Law is otherwiſe 
vw; but all Petty Treaſons, Murders, Ec. 
e pardoned thereby; a Man forfeits all 
s Lands in Fee, and goods and Chattels 
Ir ſuch Felonies, for which he ſhall have 
udgment to be hang'd, but he ſhall forfeit 
is Goods and Chattels only for Felony by 
hance-Medley, ſe Defendendo, or Petit 
arceny, 
Piracy, tho it be Felony, was only pu- 
ſhable by Civil Law, before 28 H. 8. 15. 
dan Attainder thereof by Courſe of the 


Ivil Law does not corrupt the Blood, but 
an 


499 


114 ſuſpenſis per Collum, Ec. And in (4) (a) Contra, 
re ſome have been attainted after their Hi. P. C. 


eath by Preſentment, Sc. A Man is faid 16. 


391. 


394» 


393. 


Of Warranty. 


an Attainder by Force of that Statute doe 
A Pardon of all Felonies does not diſchan 
Piracy, becauſe it was a Felony where 
the Common Law took no Conuſance, 2 
the ſaid Statute did not alter the Offene 
but only ordained a new Way of Irn 
and a new puniſhment, 


Attainder of Hereſy or Præmunire cl 
rupt not the Blood, yet Præmunire forſei 


Lands in Fee-Simple, but Hereſy does n 
where a Statute prohibits a Crime, ſub R 


Feiture de corpore & de avoier, or ſub for; 


Factura omnium, que in poteſtate ſud obti 
or under Pain of being at K. s Will, Bod 
Lands, and Goods, this extends not to Lo 
of Life or Member, but if the Words 
ſubeat judicium Vite & Membrorum, ſuc 
Judgment ſhall be given as in Caſe of Fel 
ny, and the Blood ſhall be corrupted, 

How far the Iflue of one attainted ſha 
inherit, Vide ſupra, 12. 

If Ten. be attainted for Felony he ſ 
feits the Land for his own Life only, buti 
he be attainted for Treaſon he forteits th 
whole Inheritance by 33 H. 8. 20. Ifth 
Iſſue in T. be attainted, and then the Fi 
ther die, he can't enter tho he be pardone: 
becauſe his Blood is corrupted. 

A Seigniory is granted with Warran 
the TP eſcheats, the 2 is en 
tinct, becauſe the Seigniory to which it v 
annex d is 2 

There can be but one Recompence | 
Value on the Warranty, but there may b 
ſeveral Recoveries in Value, in reſpett « 
diverſe Eſtates, as if a Diſs or infeoff Hu 


AL 


j 
* 


usba 


Harras. 


% d and Wife for TL. and the Heirs of the 

N "S1sband who aliens in Fee with Warran- 

h SY the Alienee ſhall recover in Value both 

acres ei in vitd by the Wife, and in Entry ſur 

his by Diſs ee. So if one ſeis'd of Rent 

-*Wleaſe to Ter- tenant and warrant the Land 

) him, and his Heirs, he ſhall recover in 

alue both as to the Rent, and Land, but 

Fr one and the ſame Eſtate he ſhall recover 
Value but once. 

If lineal Warranty and Aſſets deſcend to 

e Iſſue, and he alien the Aſſets and die, 

is [flue ſhall not be barr'd; but if he had 

ought a Formedon and been barr'd by the 

arranty and Aſſets, his Iſſue ſhall be 

arr'd, tho the Aſſets be alien'd afterwards, 


Yr a Farmedon is a Writ of the higheſt kind 
Wen't T. can have. 


. Ty 


INDEX 


Abatement. Sce Pleading. 
Abator, 102. 

Abbot. See Corporation. 
Abettors. Sec Appeal. * 


2 t 
7 1T ( 


| Freehold cannot be in Abeyance but by t I 
A Act of God, as the Death of a Parſon, « 


Abeyance. 


Ten't pur autre Vie. (2. 435) An Intail ny 

be in Abeyance by the Attainder of ti 
Ten't, (440) or Grant of his whole Eſtate, 424, 
Releaſe, Ec. 440.) A Fee is in Abeyance by a Gra 
to a Parſon, or Limitation of a Remainder to the Hei 
of one after another's Death. 435, 482. 

A Fee in perpetual Abeyance may be chary'd« 
alien'd, but where it may come in eſſe every Hour, 
cannot be charg'd while it is in Abeyance, (437) yt 
it may be gain'd by the wrongful Act of a Strang 
350. | 
= Abjuration 202. 


Acceptance. 


Acceptance of Rent, Sc. by one who has a Title! 
deveſt the Eſtate on which it is reſerv'd, (450) m 41., 
make good a voidable Eſtate, but not a void one. 30 lere. 
Sec Eſcheat and Conditions. C. E. . N 


The IN D E X. 
A; 


Acceſſory. 
A ceſſorium, ſequitur non dugit ſuum Principale. 231. 
There are no Acceflories in Treſpaſs or Treaſon. 


2+ 


Accompt. 
8 An Action of Accompt lies for and againſt Jointe- 
ants, Oc. (283) and Executors by Force of the Sta- 
* te, but not at common Law; (136, 137) Is not bar- 
4 by a Releaſe of Duties, (388) Has no Capias againſt 
zardian, (140) Sec Bailiff. 
Acquittal in ævbat Caſes, &c. 752. 
Acquittance, 300 477. See Condition C. 
Action defined, 38 1. 
An AGion may be falſe or feigned; (460) It lies not 
Ma timet except in ſpecial Caſes: (152) The Nature 
fit can not be chang'd by the Plaintiff's own Act, 
be:) Where Part is determined by the Act of God, 
Dh the like Action lies for the Reſidue, and the 
* round ſtill continues, if it were well commenced, 
OR ſhall proceed, (382) An Action of an higher Nature 


f "Way be brought by one barr'd in an Inferior, (381) 
7 4 hatever the Nature of the firſt Action is, a Writ of 
Hen bor, Sc grounded thereon is of the ſame, 212. 


AChoſe in Action is deſtroyed by the Deſtruction of 
e Deed, by the Party, or a Stranger, (409) yet it 
nt be transferr'd, (177, 355) but the Deed which 
\ ) Weates it may, 321. | 
in tranſitory Actions the Place is not traverſable 
Ithout ſome ſpecial local Cauſe of Juſtification, 378. 
Admeaſurements of Dower, 57. | 
Admiſſion. See Adrotaſon. e. 

| Adxocuſon. 2 
\tlet A. 


) mi Advocatio Mledietatis and Medietas Advocationit ho 
- 5 "Whecrent, 26. | 


1 . An 


The INDE X. 


An Advoyſon is more a Thing of Truſt than Proſt 

herefore the common Law gave no Dam's in Q. [mpeg 
2 and will not ſuffer Guardian in Socage to p 
ent: (26, 140) Will have the Eſplees in a Writ 

Right laid in the Incumbent; (26) gives X. Right i 
preſent to a Church, not filled by his Ten't by KF 2 
Service, or a Biſhop, 142. 
B 


The Lord may gain an Adyowſon purchaſed by hi 
Villain by claiming it at the Church, or by pre ſentigſſece 
for the preſent Avoidance is not merely a Choſey 
Action, tho' it can be no more transferred than 
it were, 176, 362. 5 


A Preſentation may be with or without Writing 
(177) but if it be for Gain it is void, by 33 El. 6. 1 
178. See Kino. 

Inſtitution and Admiſſion, in their ſtri& Senſe, 
different: (439) Inſtitution fills the Church againſt i 
Subject, but Induction only againſt X. (439) and N 


narty ſhall be tried by the Spiritual Law, but Voda to 
by the Common, 439, * ſha] 
. I, 20 

The rightful Patron's Preſentee coming in, hangin 4 


a Quare Impedit between Strangers ſhall never ben 
moved, (440) and at Law (445) an Incumbent coming} 
in by Uſurpation on any Subject whatever, not havit 
brought a Quare Impedit before was unremoveabi. 
and the Patron being a mere Stranger to the Uſu + | 


(333, 339) put to his Writ of Right: (328, 439) 10 
by W. 2. an Incumbent, named in a Quare Impedit te r | 
ed within 6 Months after a Plenarty, 1 enen jy 
(439) and by 7 Anne, any Patron may have a Qu b 
Impedit notwithſtanding an Uſurpation, 444. in A 
For — by Parceners, (272). c. 9 ) by 


Jointenants B. For other Matters ſee Appendants u 
Aﬀets. 


Age. See Infants and Nonage. 


be IND E X. 
Agreement. 


A voiable Purchaſe by an Infant, Ideot, Sc. ma 
made good by their, or their Heirs, Agreement, at: 
r their Diſabilities remov'd, 3. by 
An Agreement to a Diſſeiſin to one's uſe, (266, 15) 
to a Tender on one's Behalf in Performance of a 
ndition, (291) or to a Claim in Avoidance of a 
ne within the five Years, or to an Entry on a Baſt- 
in the Baſtard's Life, is equivalent to a Command 
Wecedent, (335) yet a Leſſor, by agreeing to a Diſſei- 
of the Leſſee, ſhall not reyeſt his Reverſion, (266) 
Sr ſhall one, to whoſe Uſe a Diſſeiſin is done, by his 
greement deveſt an Uſe before ſuch Agreement ſer- 
| for good Conſideration in a third Perſon, 363, 


We - 

No Agreement to another's Grant makes good 4 
auſe in it which was merely void, 229. 5 

6 „ ä 

No one who has an abſolute Fee, except a Dean, 

Wing collative by X. ſhall have Aid of another to aſſiſt 

m to plead, ( 437 ) yet one Parcener after Partiti- 

ſhall have Aid of another to recover pro rata, &c. 

] 262. Aran 

Ad pur Fair Fitz, Chivalier, Er. 142, 162. 

Alien. 


in Alien is one born out of K's Ligeance, (194) 
Wo neither can inherit, nor have an Heir, ( 11 )nor 


Win Dower (49) in common Caſes, (46) nor give 
5 Wife a Title of Dower, (44) ; rh, ak” 
2 \ Denizen ſtrictly taken is one priviteg'd by X's 


ers Patents, (194) who may purchaſe Lands which 
y be inherited by his Iſſue born after his Denizas 
but not by thoſe born before, 2. 11. SIGH 
n Alien Enemy is diſabled to ſue any Action, (195, 
) but an Alien Amy may ſue any Action in autre 
it, and any perſonal Action in his own, (293) but 
make no Purchaſe but of a Leaſe I. of a Hauſe 
Aiena- 


his Habitation. 3. 


— 


Te T N D E X. 
Alienation. 


Since the Statute of gia Erptores, an Alienation 
| Part of a Tenancy to fold of the Lord is good, 
| the Feoffee ſhall hold pro Particula, 62, 63. 
The ſame Alienation cannot transfer a Fee to | 
Alience, and at the ſame Time by Force of any 
mitation veſt an Eſtate in another, 483. 
A Leſſee may be reſtrain'd by Condition from 4j 
'ening, but a Feoffce at this Day cannot be fo 1 
| ſtrain'd, or ſubject to a Fine for it, except by Far 
| of a Cuſtom, (63) or Reſervation by X. 312, 3 
| Fee B, D. | 


— — — — — 


Amercement. 


The Amercement of the Plantiff is pro falſo cla 
as where he is barr'd, or nonſuited, or the Writ aba 
'by his Default; the Amercement of the Defendant 
for his Delay, and conſequently is ſav'd by a Par 
of the Delay, 191. 
It ought to be afﬀfeer'd one's Equals ; Does not ſ 
jedt to Impriſonment, cannot be impos'd on X. 2 
Infant, 191. 
The Iſſues of a juror charge the Land from 
Time of the Return, but an Amercement for aN 
ſait only from the Time it is aſſeſs d, 157. 
Anceſtor. See Heir and Purchaſe. 

An Annuity is a yearly Payment charging the 
fon only, which is created by Implication of Las 
an expreſs Grant of Rent, (216, 222) and conti 

after the Land, out of which the Rent is granted 
evicted, or the Eſtate charged with the Rent de rec 
min'd, without any Default in the Grantee, (: 
- but it ſhall not ariſe on a Reſervation of Rent, « 
Grant of Rent by Deed, which might have 
ed by Parol, (216) nor on the bare Grant 
Piaretß, (222) neither does it continue after 
Conſideration for which it was granted is ceaſed, 
A Writ of Annuity lies not for the Arrears : 


Q 
tk 


82) nor againſt the Grantor's Heir, unleſs he be 
ed; (216) nor againſt any Heir by Preſcription, 
inſt each Grantor for an Annui- 


ti nor ſeverally aga 
* — by two, unleſs the Word Utrumg; were 
he Grant, 216. ; | 


Appeal. : 
In ſome Caſes an Appeal lies for a Woman who 
n't have Dower, ( 50) On an Outlawry it cauſes a 


s) Upon a Nonſuit it intitles not the Defendant to 
wages againſt the Abettors, (213) It may be brought 
fore the Conſtable and Marſhal for Death out of 
„Realm, 120. See Releaſes. L. 


Appearance. 205. 
Ap —_ 
Appendants are by Preſcription only ; Appurte- 
* be 3 by grant, (180) The Principal 
t de a Thing of perpetual Subſiſtence, (181) and 


t if one of them be corporeal, the other muſt be 
orporal (180) An Advowſon appendant to a Man- 
r cannot be annexed to a Part thereof without 
ed, (277) Royal Franchiſes reunited to the Crown 
me back again by a Regrant in tam amplis, &#c.180. 
The Appendant paſſes by the Grant or Diſſeiſin of 
e Principal, (180, 422, 408) and a Diſſeiſin may 
t uſe the com- Appendant before he re- enters into the 
nd, but he may preſent to a Church, if his Entry 
not taken away, (183) yet after his Entry i 
en away he cannot recontinue, or be remitted to 
Appendant without the Principal, (408, 445) 
a Remitter to, or Recontinuance of the Prinei- 
, recontinues the Appendant, howſoover they were 
Wer'd before, 445, 463, 464 See Acceſſory. 
ionment. See Rent and Commen, 
1 B. | 8 
Archdeaconary, 14. 
Arraignment, 351. 5 
—_— wnlawſul, 345+ 
2 


Wrfcirure from the Time of the Judgment only, (20, 


ree with the Appendant in its Nature, 180, 181. 


A 


— —— ——— 


I Ae Aſſets. 
Aſſets that ſhall bar the Iſſue in Formedon mu8! 
of an Eſtate in Fee, not a bare Right or Uſe, and 
ſeend from the ſame Anceſtor, and of equal Val, 
(479) An Advowſon is Aſſets, and may be exten, 
at the Rate of one Shilling for cach Mark of 
yearly Value of the Living, (479) | 
If the Ter't loſe in Formedon, and after Aﬀets d 
fend, he ſhall recover the Aſſets, and not the UL 
intail'd, 468. See Warrant, D. H. 

The Profits of Land deviſed to be ſold are Aſs 


170, 326. | 
Aſſiens, 

The Law will not make Aſſigns by Confſtrufi 
where there may be Aſſigns in Deed, 297. For othy 
Natters, ſec Covenant, Warranty, G. 

401 
The Word Aſſiſe has ſeveral Significations, (23 
An Aſſiſe of Novel Diſſeiſin lies againſt the Coad 
tors as well as the Ten't, ( 266, 267) An Aſſi ſe for 
Rent-charge, or Rent-ſeck, muſt name all the Te 
tenants, (230) Aſſiſe of Rent in Confinio Comitatu 
given by Statute, 233. | 
What Pleas are good in Bar of an Aſſiſe, 31). 
1 | | Atta inder. | 
A Man is convi& by verdict, but not attainted! 


fore Judgment, ( 498) One attainted of Treaſon ger 
Felony is dead in Law, and diſabled to bring MWB 
Action, (195) and can neither inherit nor have tpre 
Heir, (11) nor be abſolutely reſtored but by Parl | 
ment; yet his Children may inherit one another, (| 

12) Ten't in Tail being attainted of Felony, forkWttor 
the, Eſtate for his own Life only, but for Treaſon Wt be 
forfeits the whole Inheritance, (433, 500) If Tenge) 
within Age make a Feoffment, be attainted and of the 


the Iſſue is put to his Foremedon, (433) If the Il 
in Tail be attainted and pardon d, yet can he not 
berit the Entail, (500 

In Eire ſome have been attainted after their Dei 


Attianm 


The IN D E X. 


Attainder of Hereſy, Premunire, or Piracy, (by 
urſe of the Civil Law) corrupt not the Blood, 


2, 499) : 

Attaint. 
No Attaint lies of an Inqueſt of Office, (455) nor 
a Verdict affirm'd by more than Twelve, (9) 
It lies for K. being ſole Party in a civil Action, 
t not againſt him, ( 390. ) 2 
See Conuſance. | | 
Attorney and Servant. 4 
Attornies are Publick or Private, (87) At Law no 
orney could ſue or defend for a Man without a 
arrant of Record ſo to do, ( 19:) but any Perſon 
atever may be a private Attorney, ($7) and war- 
ed by Decd, (84, 87) to give or receive Livery of 
iin, (84) upon the Land, (89, go) But ſome ſay 
can't be authorized by Indenture unleſs he he Par- 
\ ©, ( 89 ) 5 : 
ad f he purſue not his whale Power, his AQts are to- 
for ly void, ( $9, 345, 346) yet if he perform the Sub- 
e Te nee, the Law regarded not Form, (8) and if he ex- 
alu ed his Authority, his * is only ſo far void, (346.) 


To \ Claim within View by a Servant Commanded by 
a Maſter, being in Health, and at large, to claim 


red | on the Land, is void, notwithſtanding any fear in 
ſon Servant, (345, 346.) 
8 br Vhat one does merely as Attorney to another, ſhall 
av 


t prejudice his own Intereſt, (88, 89) 
Atterument. | 


\ttorment is an Agreement to a Grant, (409) which 
W\ bz had in the Life of the Grantor and Grantee, 
og) but may he made by the Heir after the Death 
nd the Ten't who ought to have Attorn'd, (416) 
may be either expreſs, or implied, as by accep- 
Pee of the Deed, where he who ought to attorn was 
ty to the Grant, ( 413, 414, 417) or by Payment of 
nt after Notice of the Grant, (409) Alſo it may be 
plied by what 1s Tantamount, as by Ra + a 

an 2 3 ſſee 


The I N D E x 
Lefice on the Feoffee of his Leſſor who had ou 
ham, &c, (418, 419) | | 8 

| B. 


It was never required where there was a Prin 
before between the Grantee and him who ought: 

ve attorn'd, ( 419, 418) or where the Grantor hi 
ſelf had the Eſtate in reſpe& whereof the Attornn 
was required, (419) or in Deviſes, Extents, or ( 
veyances operating by Way of Uſe, if the Gram 
himſelf had no nced of it. (420, 421) Neither y 
there any want of it in a Fine, but only to give a? 
vity to diſtrein, (417) And this the Law pave to! 
Lord Paramount upon an Eſcheat to him from! 
Conuſce before or after Attornment, ( 420 ) But 
was neceſſary in all Grants (409) by Subjects (41; 
of Services, (except thoſe of Tenants or Copyhel 
ers, ) (406) Reverſions, (411) Remainders (408) 0 
Rents, 407, 408. See * A. 


It mizht be countermanded by enlarging the Ef 
of the Terten't, or marrying a Husband . firange: 
the Grant, ( 405, 406) | | 

An Attornment to ſeveral Grants, (406) or tl. 
Grant made by Way of Remainder, when there 
be no particular Eſtate, is void, (405) But an Atto 


ment to disjunctive Grant, (406) or where the Ulf Aro 
lity of the Thing granted is alter'd before the AGO) 
ment, is good, (404 An Attornment by one Join he 
is good for all, (411, 413) And an Attornment Nd or 
the Husband binds the Wife, (408) And an Attoſpohr 


ment for Part of a Grant, 459, 410 or by Part of 

Services, ( 410) is effectual for the whole. | 
And the Thing granted, paſſes ab Initio, but not 

to charge the Ten ts in the mean Time, (411) 


D. 


To all Grants of Reverſions, Remainders, and d 
viees, the Perſon immediately privy to the Gran 


ought to have Attorn d, (412, 413, 416, 8 
A # 


De IND E X. 


Witcher Ten't by curteſie after Aſſignment, or the Aſ- 
""Y-nee, may Attorn, (416) To Grants of Rent-Charges, 
e actual Freeholder ought to have attorn'd, ( 412, 


3) E. 


All Perſons were compellable to attorn 1n a p' que 
evitia, (417) And Infants being Ten'ts L. were com- 
Tnmeggellable to attorn in a Quid Furis clamat, (416) But 
Werſons of full Age being Tent's L. could not be com- 
II'd unleſs the Grantee would allow their Privile- 
s, which would be loft by a general Attornment, 
419, 420.) And Ten't T. apres was not compellable 
any Caſe to attorn in a quid Furis clamat, (417) 
d no Perſons whatever were compell'd to attorn to 
defeaſible Grant, ( 419. ) 


Averment, 


Averment is either general or particular, ( 463) 
he general is that which is uſed in the Concluſion 
all Affirmative Pleas except Courts, (493) 'The par- 
cular is the Avouching of any Thing in particular, 


ecord it ſelf, (404) 
The Demandant cannot aver his Writ on the Tent's. 
Wiſclamer where no Damages can be recovercd, (462) 
Avowry. | 3 
Avowry is not ſo much in the Right as Aſſiſe, 
260) there are four kinds of it, (361) 
Where there is Ten't at L. with Remainder over the 
d ought to avow on the Ten't L, (412) Alfo he 
cht to avow on his Ten't notwithſtanding he be diſ- 
iſed, ( 357, 359) and he may avow upon him, af+ 
r he has made a Feoffment ever, till the Feoffor dye, 
the Feoffce tender the Arrears, and if he avow on 


no Remedy to recover his. Arrears, ( 359, 360) 


certain, yet he muſt alledge Seiſin within forty 


4 . 


— “a Cc[CY — 


3) which is not required as to what appears in the 


e Feoffee before the Law compels him ſo to do, he 


tby 21 H. 8, 19, He needs not avow on any one 


ars, and obſerve all other Incidents ; and the Ten't 
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mall have all Adyantages except Diſclaimer, (44 
359.) See Feoffment and Remainder, | . 
A Authority. i 

An Authority concerning the Publick, ( 264); 
coupled with an Intereſt, given to more than one 
Mall go to the Survivor, ( 169, 267) but a bare pr 
vate Authority ſhall not, unleſs it be limited to thy 
Survivor, (169, 267) neither can it be executed bu 
= all rhe Perſons Authorized, ( $3, 267 ) eſpecially 
if they be nam'd by their proper Names, and te; 
Thing be to be done immediately, (169) But by du 
tute, if Part of Executors, who ha ve Power to fol 
Land, refuſe, the reſt may, 170. See Releaſet, B. 

The Deviſe of a Power to ſell enables one to {el 
Thing lying in Grant without Deed, (169) and to {ll 
part at one Time, and part at another, (1:0) bu 
prevents not the Deſcent. of the Thing to be folt 
( 169) See Deviſe. 

In pleading Authority, it muſt appear that the Sil 
tance was purſued, 404. See Attorney. 


Ayd. Sce Aid. 270, 
Bailee. 141, 448. o rel 
| Bailif, 3 deing 
Account lies only againſt a Guardian in Socag up 


Bailiff, or Receiver, ( 259 ) : 
A Bailiff ſhall account for what he might have gogÞcatut 
and be allowed his Expences, (253) ſo ſhall not 
Receiver, except he be a Joint-Merchant, thereto 
4 Bailiff ſhall not be charg'd as Receiver, (25S) 
Robbery of the Goods is a Diſcharge in all Cafe 
except that of a Carrier, or Pawn-broker, who wou 
not ſuſſer them to be redeem'd, 141. 
Baniſhment, 202. 
Bar. See Aſſſe and Pleading. 
Bargain and Sale, 224, 272, 335+ 
Baron and Feme, 


A Male may conſent to Marriage at 14, a Fer 
at 12, (129) | 
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At this Day no Degrees but the Levitical make. a 
Marriage unlawful, (324) . 
At Law the Marriage of a Prieſt was voidable, we” 
Monk or Nun void. ( 2098. ) | | 
Divorces of unlawful Marriages are a Vinculo, o- 
hers a Menſa & T hbovo, 324: 


Marriage gives the Husband a Freehold in the. . 
ife's Land, but merely in Privity, ( 446 ) It alſo 
yes him a Privity in Reſpe&t of her particular Es 
tate to Enlarge his own Intereſt by Releaſe, Sc. 
365, 396, 397) and Law gave him Pover to diſo 
ontinue. (See Di ſeontinuance B) But never to de- 
eat her — to a Freehold, (256, 257, 397) or to 
'0 1 bare Poſhbility ; (72) yet it gives him the abſo- 
) duMure Property of her own proper 2 Chattels in 
Poſſeſſion, (448) and the Poſſeſſion of her Chattels 
eal, and the whole Intereſt if he ſurvive, and- a ꝓou- 
r to alien the whole, or Part, during her Life, 
71, 72, 447 ) but not charge them without Aliening 
270, 447) Alſo it impowers him, during her Lit 
o releale or recover either real or perſonal Chattels 
eing in Action, (447) And either in her Life, or af. 
er her Death, to preſent to Churches voiding during 
he Coverture, ( 175, 441 ) and alſo by Force of 
ratute to recover Rent in Arrear. before. ar during 
he Coyerture, 251, 447. £466 4 „ 5308 


| | % E201 an 
No Man (except X. 202) can give Land to wx bs — 
ut by Way of Uſe or Deviſe, (168) yer by -n 
Releaſe, enuring by Extinguiſnment, he may perfe& 
d defeafible Remainder in her, (394) > — 
Alſo a Wife can't ſeit-to her Husbard but as a an 
nſtrument to another, (168) ror-can ſhe deviſe Land 
him, (168) nor ſue or. be ſued without him, unleſs 0 


e abſolutely baniſhed, ( 202.) yet being received 6 
is Default, ſhe has the ſame Advantage ai if ſne wers 
ole, and in ſome, Caſes more, (409) and may youth 
ae Husband (997) 5 Ss 
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2 There are no Moieties of a . Eſtate execute! 
in Husband and Wife during the Coverture, conk. 
quently ſhe muſt recover, or be remitted to the whole 


or not at all, (273, 448, 452) 


| D. 

A Fine levied by the Wife alone may be avoidei 
during the Coverture, ( 71, 449) Alſo a Fine levied 
by the Husband alone is tortious, ( 486, 487 ) butt 
Fine by them both is unavoidable, ( 449 ) Bur othe 
Ads done by them both are look'd upon as the A0 


of the Husband only, 448, 457, 458. 


E. 

A Feme Covert can't be a Diſſeiſoreſs by Camman,, 
er Agreement, but only by her own proper Ad, (45) 
If ſhe be diſſeis d during the Coverture, and a be 

ſeent caft, yet ſhe loſes not her Entry, (337) A 
If the purchaſe an Eſtate during the Coverture, her 
Husband may wave it, and ſo may ſhe her ſelf afte 
his Death, ( 3,457) Tho' it were made by Indentur 

or Fine; (448, 449) If ſhe purchaſe two Eſtates, ſh: 
may chufe either after the Husband's Death, (45 
yet by taking back an Eftate, ſhe ſhall be remitted}, 
an Ancient Right, (448, 453, 457 ) and being re 
ceiv d on the Husband's Default may plead ſuch Re 
witter, { 449, 454) neither can fhe nor her H 
band, by any Diſagreement after, avoid her being re 
mitted, (457) Tho' the new Eftate were made by 
Piſſeiſor, provided ſhe were not of Covin with hu 


&38- See Conditions At. | 
Baron and Bareny. Sce Nobility. | 

Barrerry, 471- 
n 


One born in Marriage, or within 9 Months after 
Jather' Death, (12, 184) cannot be baſtarde4, 
the Husband were within the four Seas, and not apf bite di 


ptly difabled, 33, 334 eirs 
wy b.ftarg is 2 filius, therefore can't be a e, a 


lain het dy Copfeſſion, (184) Is not a Child withg'8e, ( 
: ? 


Ar 
f X, ; 


— — _ 
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Heir; (10) nor take by any Limitation made before 
_ he was born; yet he may purchaſe by his reputed Name 
WK, (4) And if a Baſtard Eigne, (334) or his Iſſue, (333) 


receive a Rent reſerved on a Leaſe L. (22) or enjoy + 


. any other Hereditament in Fee-ſimple as Heir, (333) 
1deEivithout Interruption during Life, (334) and die ſeiſ- 


the Statute of Wills or Uſes ; (izt, 184) cagnot be 


viel ed, and a Deſcent be caſt, (332, 333) Orif a Baſtura-- 


Daughter Eigne be allowed to make Partition witkthe 


ther Mulier, ( 256) the Mulier, and all others, are har d 


Ac or ever, 333. See Agreement. 


' The Trial of Baſtardy is by the Biſhop's Cextifigate- 


119, 452. 
land, ay Bi ſbops. 


made per 7 raditionem Annuli, &c. (43 9 Have an ab- 
ſolute Fee, (111, 437) hy Kuro vos 
vr Preſcription, (116) Can 


u their Death, but not others (426) Canterbury is Pri- 


Hrcommunication and Aid. 

Burough Engliſh, 164. See Gavelkind... 
gre Boſcus, 6. 
Burgage, 163. 
Burgh, 163, 164, 174. 
By-Law, 164. See Cuſtom A. 
Capacity. See Purchaſe & Corporation. 

Capite. 


All Biſhops hold by Barony, (116, 148) Have been 
alled by Writ to Parliament, (148) Wereanciently - 


ras totius Angliæ, York Anglis, Ec. 144. See Certificates 


but by Grant. 
written to by none but. 
Ts Courts of Record, (204) Their Privation, Scr. 
void Acts tending to diminiſh their Revenue as much. 


rA Tenure in Capite 15 commonly Seeking a Tenure 


f X. as of his Crown, (118, 163.) 


V 
at 
i 


t Service in Ca- 
pp te drew to N the Wardſhip and Livery of all the 
ers Hereditaments what ſoever, if he were within 
„ and primer Seiſin and Livery, if he were of full 
ige, (124) Socage in Capite required primer — 
oF”; 


—— ——— m * 
= 
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of the Land ſo holden, (125) But a Tenure of R. as 
of an Honour, &c. gave him no ſuch Prerogative, M $ut 


125. See Deviſe. Tre 
- Caſtle-guard, 131, 132, 135. of l 
f k | Cauſa Matrimonii prelocuti, 290, 316. 11 
TO Certificate. A 
In what Caſes the Trial ſhall be by Certificate, Car 
119). | 
8 22 ficate of Mulierty may be confeſs d and avoid. 2 
ed. (452) 4 


On the Iſſue N"Unques acconplez, Cnc. in Dower the a U 
Biſhop ought to certifie that the Parties were lawfully Þ hav 
married, tho' they were under the Age of Conſent, or Þ ying 


might have been divorced, 49, 50. | 242 
e Ceſſavit, 228, 233, 485. fame 

| Challenge. | | Cl 

Cau! 


| Challenges are either to Array, (236) which muſt 
be taken firſt, (246) or to the Polls, (236) which cannot f 
be taken for ſuch Cauſe as might have been alledgd | © th 
againſt the Array, (246) Either of them may be for Ch 
diverſe Canſes, ( 246 ) and are either Principal, ( 236, 
238, 240) or to the Fayour, ( 233, 239 ) | lo 
They cannot be taken by a Defendanr againſt when e 
the Inquett is awarded by Default, (243) But they 
have been allowed in a Writ to enquire of Waſte, &. Jura 
245. 1 
„ Partiality, (236) or Malice, or Want of Poy: to be 
er in the Officer, ( 237) or his being of Kin, to (230) 
or under the Power of the Party, (237 ) or not &-Þ 
turning a _ where a Peer is one Party, ( 237) 
are good Cauſes of a principal Challenge to the Ar 
ray. | 
The Array of the principal Pannel muſt be tried 
before that of the Tales, (244) when the Array u 
quaſh'd, Proceſs ſhall be awarded to the Coroner, 
(239) and ſuch Proceſs may be pray'd at firſt by the 
Plantiff, on a Suggeſtion that the Defendant may hau 
 xincipal Challenge to the Array, 238, 239. N 
Challenge? 


The INDEX. 

Challenges to the Polls are Fourfold, (239) An 
Subject, (240) not being a Peer, (240) may in Hizh 
Treaſon Challenge peremprorily 36. In other Cates. 
of Life, at this Day but 20, (239) On a Joint Venire, 
a Juror challenged peremptorily as to one, ſhall be 
drawn as to all, 240. | 

A Juror may be challeng'd principally for four 
Cauſes : 1. For his 3 as being a Peer, (240) 
2. For a Defe&, as not having 104. Freehold in Eftate, 
or Uſe, (364)beingan Alien, Villan or under Age, (240) 
z. For actual Partiality or Malice, as being of Kin, 
a Witneſs in the Deed, having given a Verdi before, 
having been an Arbitrator, having taken Money, ha- 


| ying indicted the Party for the ſame Cauſe, &c. 241, 
242) 4 For ſome Offence, as being outlawed, or in- 


famous. 242. Ne 
Challenges for the Hundred are now ouſted in all 

Cauſes merely civil, (242) He is a good Hundredor 

who lives, or has a Freehold in the Hundred, or one. 


of the Hundreds, where the Cauſe of Action ariſes in 


ſeveral, 243. | 

Challenges to the Favor are infinite, 242. 

In Appeals, or where X. is Party, or where a Chal- 
lenge to the Array has been found againſt the ſame 
Party, the Cauſe muſt be ſhewn preſently, (244) 

Challenges of the Array, or the Polls, ſhall, if no 


'Þ Jurors be ſworn, be tried by two of thoſe impannell'd;, 
Jo be appointed by the Court, ( 244, 246) Thoſe 
which ſound not in Reproach ſhall be examined by the 
re. lurors Oath, 245. 1 


Champerty, 472. 
Chapter, 145. See Corporation. 
Charters, See Deeds & Dower. 
Cbatteli, 176. See Heir, E. 
Church. See Advewſon. 
Citty, 164. - 
Claim. See Contimual Claim. 
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| Common. | 
Common Appendant belongs of common Right to 
arable Land for Beaſts of the Plow, (181) Common 
Appurrenant is for other Beaſts, and muſt be by Grant 
or Preſcription, (182) Neither of them impower to 
put in a Stranger's Beaſts, (183) both ſhall be a 
portion'd Alienation of Part of the Land to which, 
Sc. (182) But common Appurtenant is extinct by 


the Commoners Purchaſe of Part of the Land, in which 


Sc. (182) Common pur Cauſe de Vicinage is but an 


Excuſe of Treſpaſs, (182) Common in groſs muſt be 


by Grant or Prefcription, (182) Common ſans Nom- 
bre en groſt cannot be divided, (253) nor apportioned, 
(228 ) nor ſhall it go to the Lord 

4 Villein, (174) nor give a Woman Title of Dower; 
(46) yet it ſhall not be extin& by a Deſcent of Part 
of the Land to the Commoner, 228. | 


Whatever the Nature of the Common be, whether 
certain or uncertain, a Preſcription for it cannot ex. 
elude the Owner of the Soil, as a Prefcription for the Þ * 


ſole Paſture tor a certain Time may, 182, 183, For 
other Matters, ſee Appendant & Extingriſhment.. 


Condition. 
A. 


A Condition may defeat, enlarge, or create an k.; 
ſtate, ( 285.) It may either defeat the whole, or par (| 


or part 


Conditions are either in Deed or in Law, (285) A 


of the Eftate, ( 305, 307, 330) in the whole 
of the Land, 287. 07s 330) F 


Condition in Deed is created either by an expreſs Clauſe 
that the Party may re-enter,. (285, 289) or that the 


Eſtate ſhall ceaſe, or be void, (304, 484) if ſuch a1 


Thing happen; or by the Words Sub Conditione ita qued, 


on the Purchaſe of þ 


or Proviſo that the Party do fo or fo without more 


immediatel 
or by the w 
on 
Grant of a Thing executory, or by Cara Matrimenii 

præ locui 


following the granti 
ords, th a Le Y 


Clauſe, (388, 294) 
. : ſhall do fo or ſo, Þ 
ain of Forfeiture, (290, 302) Or by Pro in the! 


0 
N 


4 
6 


z 

4 
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grefecuti in a Feoffment by a Woman (290. 316) Or by 
ea [ntentione, &c. in a Grant by X. or in a Will (299, 
326) But Quere, if the Parties Intent, not expreſſed 
in a Feoffment, can make an Eſtate conditional (312) 

Eſtates executed can't be defeated by Defeazance- 
made afcer, Eſtates executory may, (326) | 

Remainder Man is bound by the Condition in a 
Deed by which he claims, tho'. he never ſealed it, 


| 320- 


B. 
A Manumiſſion or Attornment cannot be upon a 


Condition ſubſequent, (367) But any Releaſe, (except 
of a Condition) Surrender, (207) K's Pardon, or 
| Grant of Denization, may (367) and any Grant whar- 
ever may be on a Condition precedent, 367. 


A Condition may bc extinguiſhed by a Releaſe of 


| the Feoffor, either N (393) or implied, as by a 
Feoffment made by hi 


him, Cc. (327) See Releaſes. By 


à Feoffment made by the Feoffor's Heir apparent, it 


is ſuſpended after the Anceſtor s Death, and revives 
afterwards, (484) But it cannot be apportioned but by 


the At of Law, or of X. 304. 


| C. 
A Feoffment on Condition to do what is malum in fe 


is abſolute, a Bond is void, (293) A Bond or Feoffment 


to do a Thing, either in it fel 
are abſolute (293, 294) A Condition in a 
; * to the Eſtate conveyed, is void, but in a 
Dee 

dee A. E. B. 5 


OS 


ho” we I 


or legally impoſſible, 
onveyance, 


collateral is good, (252, 293) See Alienation && 
Where the Condition of a Feoffment, being for the 


© Feoffee's Benefit, becomes impoſſible without an 


Manner of Default in the Feoffee, the Feoffment ts 


” unavoidable ; but if the Condition of « Bond, c. be- 

come impoſſible, by the Act of God, the Bond is ſa- 

ved, (291, 293, 310) If a Feoffee, bound by Condition 

to make a Refeoffment, become diſabled, either by 

any Laches of bis own, (310) or by an Ineumbraned, 
A 


Qualty 
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actually charging the Eſtate done or ſuffer'd by hin 
the Feoffor may re-enter, notwithſtanding ſuch Dif. 
ability be after vards removed, (311) But if a Eeoffot 
be diſabled by Attainder, or otherwiſe to perform a 
Condition on his Part, and at the Day the Diſability 
be remoy'd, he may perform it, (311, 312) 
Where the Feoffee is bound to make a Refeoffment, 
and the Feoffor dies, the Feoftce muſt make the Eſtate 
to his Heir, Sc. (308) If more than one were to take, 
ard all die, he muſt make it to the Heir of the Sur. 
vivor, to hold to him and the Heirs of the Survivor 
(308; 309) If a Mortgagor die before the Day limi- 
ted for Payment, his Heir or Executor may pay the 
Money, (291) But where no Day 1s limited they can 
not, (295) If 4. being infeoffed on Condition to pay 
Money, infeoff B. either of them may pay it (295 
Where the Condition is, that the Mortgagor and 
S. pay the Money, and one of them die before the 
Day, the other may pay it, (309) If a Mortgagee die, 
the Money muſt be paid to his Executors, unleſs the 
Heir be expreſly named, (297) where it is impoſhble to 
paſs the very Eſtate mentioned in the Condition, either 
through a Miſtake of the Nature of it, (309) or an Ad 
of God ſubſepuent, it is ſuffieient to paſs another as 
near it as may be, (308) Alſo, where- ever an Eſtate 
to be conveyed by Force of a Condition, is conveyed 
in Subſtance, the Law regards not the Omiſſion of a 
Privilege, (309) or changing the Kind of the Convey- 
ance, (294) and a Condition to pay Money to one who 
is a Party to the Decd, may be ſatisfied by the Accep- 
rance of any other Thing in full Satisfaftion, ( 296, 


230) but not by Acceptance of a leis Sum at the very 


Day and Place in the Condition, unleſs the whole be 
acquitted under Seal, (zoo) neither can a callateral 


Condition be ſatisfied by the Payment of Money, ot 


f D. . p 
A Tender in Bags of Foreign Money, currant by 


' Proclarhation, is good, (293) And in ſome Caſes 41 
Tender refuſeddiſcharges the Party for ever, as where 
" AJ. > F the N 
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the Money tender d by a Feoffor to the Feoffee was 
made payable in Nature of a Gratuity, (293) Or 
where the Thing tendered by the Obligor is collate- 
ral, ( 295 ) Or conſiſts of Bona peritura, (294) Or is 
contained in a Defeaſanee, (294) Or where the Con- 


dition is that one Stranger ſhall infeoff another, (296) 
Or that the Faoffee ſhall _ make a particular E- 
' ſtate, (296) But if the Condition be to pay Money, 


or make a Feoftment to a Stanger, a Tender refus'd 


js a Breach, (295, 296) If the Condition of Feoffment 
be to pay Maney lent, (293) or the Condition of a 
hond be to pay a leſs Sum to the Obligee, (293) & 
render refuſed ſaves the Penalty only. 


E. 
It is ſafeſt to appoint a certain Day and Place when 
and where a Condition ſhall be performed, ( 299 ) If 


ro Day be limited, a Mortgagor has Time during Life 
to pay the Money, (295) alſo an Obligor may at any 
Time perform a Condition requiring his ſole Labour, 


and can't be haſten d by Requeſt, ( 297 ) One bound 
by a Condition in a Bond or Feoffment, to make a 
Feoffment to the Feoffor, (295) or to the Feoffor and 
a Stranger ( 309 ) or that one Stranger ſhall infeoff 


| another, ſhall ſave it by a Performance at any Time, 


if be be not haften'd by Requeſt, ( 295, 296, 299) But 


en Obligor bound by Condition to do a tranſitory Act, 


or ſuch a local Act as may be done in the others Ab- 
ſence, ( 295 ) or Executors to whom Land is de- 
viſed ro be fold, (32, ) muſt at their Peril do it 


; preſently. One bound to grant an Annuity, payable 


yearly at Eaſter, muſt grant it before the. next Eaſter 


(296, 297) An Obligor or Feoffee, on Condition to 


infeoff a Stranger, muſt do it preſently at their Peril, 


and alſo give him Notice (295, 309) If one be bound 
to pay Money at a certain Place any Time during his 


Life, he may pay it whenever he finds the Party there, 
otherwiſe he muſt give Notice when he will pay it 


. ( 298 ) IF 4. be bound to B. that C. ſhall infeoff D. on 
| ſuch a Day, C. muſt give Notice to D. thereof, and 


requeſt 
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— — him to be ready on the Day, (298) If no place 
be limited, an Obligor and Mortgagor muſt ſeek thy 
Obligee and Morgagee, if in England, and pay the Mo. 
ney; (294,297) Alſo a Feoffee, &c. bound by a Conditi. 
on to pay a Rent to a Stranger, which is in Truth but 
a Sum in Groſs, muſt at his Peril ſeek him, c. (509) 
But a Man is not bound to tender Rent any where but 
upon the Land, 299. 


Of a Condition in the Copulative both Parts muſt 


be perform'd, of a Dis junctive either Part is ſufficient, Þ 


313. 


No one ſhall take Advantage of the Non-perfor- 
mance of « Condition, who is himſelf, the Cauſe Þ 


thereof, (292, 293) And at Law no one, who was not 


Heir. or Succeſſor, or Executor of the Leſſor, G. 


could take Advantage of a Condition, which deter- 
mines not the Eftate without an Entry, but of others 
a Stranger always might take Benefit, (301, 302) Not 
the Wife, but the Executor of the Husband, ſhall en- 
ter for the Breach of a Condition reſerv d by the Huf 
band, on the Grant of the Wife's Chattel dy him, 
(52) alfo the Husban@'s Heir ſhall enter by Force of « 
Condition, annexed the Hucband to a Feoffment 
of the Wife's Land, but his Eftate ſhall preſently 
vaniſh, (286, 431, 432) By 32 H. 8. 34. any Aſſignee 
(either hy Conveyance at common Law, or by Way 


of Uſe with Norice, ) having the whole, or part of 


the Reverſion of the whole Land, may take Adyan- 
tage of a Condition annexed to any Leaſe, being for 
the Benefit of the Eſtate, or Payment of Rent, (302, 
303) But a Lord claiming by Eſcheat or Mortmain is 
not within this AQ, 333, 6 


There can be no Re-entry by Force of a Condition 
for Non- payment of Rent without a Demand, (285, 
286. See Demand) Neither can any Condition annex d 
to a Freehold of a Thing lying in Grant, or Live 
by Conveyance at common Law, or by Way of Us 


y 
k * 


or 


of 
5 
[1 

5 


Act of God or the Party, (292, 305) or if there ariſe 
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or Deviſe, by the ſtrongeſt Words, . defeat it 
without an Entry or Claim, (302, 305) unleſs he who 
is to take Advantage of the Condition be in Poſſeſſion 
of the Land, and the Condition not ſuſpended by his 
Poſſeſſion, (305, 306) or unleſs the Purport of the 
Condition be only to leſſen the Eſtate, and the Party 
be ſtill to continue in Poſſeſſion of a remaining In- 
tereſt, (304, 306) But a Limitation of any Eſtate, 
and a Condition of a Leaſe V. that it ſhall ceaſe, &c. 


require no Entry, 302, 527 


Whoever claims by Conveyance, c. cannot plead 


Condition to defeat a Frechold without Deed, (314, 
zi) but he who comes in by Act of Law nzed not 


hew the Deed, unleſs it belong to him, (314) and if 
the Feoffee take away the Deed wrongfully, or there 


de a Remitter to an Eſtate above the Condition; or 
he who pleads a Re-entry make no Title by it, there 


is no Need to ſhew any Deed, (315) Alſo on the ge- 
neral Iſlue the Jury may find a Re-entry without 
Deed, (315, 316) and one may plead a Condition 
annex d to a Chattel without it, (315) If a Feaffer 
re-enter, and get Poſſeſſion of a Deed Poll, he may + 


plead it, tho it belong to = Feoffee, 319, 320. 


If one diftrain, or bring an Aſſiſe, or accept of 


Rent due at a later Day after a-Condition broken, he 


diſpenſes with that Breach, (298) But a Leſſor V. may 


receive the Rent, the Non-payment whereof was & 
Preach, and yet enter, 298. 
K 


A Grant for Years of a Thing which may paſs with- 


out Livery, with a Condition to have the Fee on the 
Performance of ſuch an A& makes a Condition Pre- 
| cedent, (311, $95) but ſuch a Grant of Thing lying 


in Livery is o 


no Force to paſs the Fee without Li- 


very, but with Livery, makes the Condition ſubſe» 


quent againſt the expreſs Words, (394-) 
If a Condition precedent become impoſſible by the 


an 


: 
| 
: 
I 
4 
| 
' 
1 
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an uncertainty in whom the Eſtate ſhall veſt, (305): 


the Eſtate ſhall never ariſe. 
#& L. 


. All Grants of Offices are ſubje& to this Conditia 
in Law, That the Grantees duly execute them, 33; 
See Office. 

; M. 


All Conditions in Law requiring Skill and Conf. 
dence, like Conditions in Deeds bind Infants and Feme 
Coverts, (321) Other Conditions implied by Common 
Law or Statute, do not abſolutely deſtroy their E. 
ſtates, except in the Caſe of Waſte, 322. 


Regularly the Feoffor, c. re- entring, regains hi; 
former Eftate, (287) but can't be rcſtor'd to a Right 


or Privity which was abſolutely deſtroyed, (43, 159, 


287, 306) or forfeited by the Feoffment (288, 340 ) or 
determined after, (285) And if the Words were, That 
he ſhould hold the Land till he be ſatisfied for the 


Rent behind, he gains no Freehold by his Re-entry, 


and loſes his Intereſt by a Tender of the Arreais 
(288, But the Profics ſhall not go in Satisfaction, un. 
_ the Words were, Until he be ſatisfied thereof, 
289. 5 
Whoever re- enters or recovers by force of a Com 
dition. in Law, muſt take the Land with alb its Incum- 
brances, (228, 322, 435) except a Leſſor recovering 
for Waſte, who ſhall avoid a Leaſe made by his Leſſee, 
22. 
: Confirmation. | 
General Words of Gift or Grant may amount to! 
Confirmation, non e Converſo, 400» | 
A Confirmation of « void Estate or futuſe Intereſt, 


is of no Force, (391, 392, 457) It may ſtrengthen «i 


voidable Eſtate without Privity, (391, 408) but can- 
not enlarge a Eſtate, unleſs it may be made by hin 


in Reverſion or Remainder to the particular Ten? 


(391, 408) and have alſo apt Words of Ealargement 


(396, 396. | 1 
A Joint Eſtate enlarged, continues Joint. And Eſtate 


1 4 
* 


1 


ment with the Ten't, the Fuſt paſſes t 
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in Common, continues in Common, (396, 397) a Con- 


ſirmation of a Joint Eſtate, either by one Jointenant 
to another, or by a Diſſeiſee, will not ſever it, nor 
extinguiſh a Right, or Rent ſuſpended without ſpeci- 
al Words, ( 395 396) 

A bare Contirma tion by a Lord of his Tent's Eſtate 
operates nothing, (406) yet by ſpecial Words it may 
abridge the old Services, but cannot reſerye new, 
135, 497» 

2 may be confirm'd to a Leſſee Y. for Part of 
the Term, but not to a Freeholder, (388) If Leſſee L. 
make Two voidable Lefeas, the Leſſors firſt Confirma- 
tion ſhall ſtand, 392, 


At Law a Confirmation by the Chapter of a Grant 
by the Biſhop, or of his Dced hefore or after Livery, 
399, or by the Ordinary, and Patron having an abſo - 
jute Fee in the Patronage, of a Grant by a Parſon in 
he Parſon's Life, made it good for ever, 398, 399, 
436. But a Confirmation by a Dis'ee of a Dis'ors Deed, 
is of no Force, 399. = $45 


Whatever any Entry may defeat, a Confirmation 
will make good, wherefore made by a Dis'ce or Feof- 
for upon Condition, &c. 397, 398. If my Diſſeiſor 
grant a Rent to me, and I gran: it over, I confirm it, 
420. A Leſſor L. having an abſolute Fee, and con- 
frming a Grant of Rent in Fee by che Leſſee, makes 
t good for ever, 399, but a Confii mation by one who 
has a qualified Fee, ceaſes to be of any toice when 
he Righr of him who makes it is determined, 398, 

If a Diſs'ce having Right of Entry joyn in a Feoff- 
1ie Land, the 
Second but confirms it, 400. See Remainder, 


\-. , Conſanguinity. . | 
How the Degrees thereof ſhall: be computed, 33, 
4. i ; 


| I | 8 cg. 


— — — —-— 


ce 
Copy hold is a baſe Tenure 104, 167, created by tie of 
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Conſideration valuable, 5. 
_ _  Comtinual Claim. | 
Continual Claim made by one whoſe Entry is Lay 
ful in reſpe& of a Diſs'in, or Forfeiture, did at Lu 
ſave his Entry againſt any Deſcent within a Year ani 
a Day after the Claim made, 338, 342, and at thi 
Day ſaves it againſt any within five Years, 343. | 
re-continues his Eſtate who makes it, and defeats the 
Eſtate of the Terten't, and makes his Occupation af. 
tewards a Diſs in, and puniſhable in an Action of Treſ 
paſs, Cc. 353, 444. N 
If the Party dare not enter for fear of bodily Harm, A 
his Claim as near the Land as he dares go, 341, hu 
the ſame Effect for his Advantage, but not for bi 
Diſadvantage, 342. Alſo his bringing an Action + 
mounts to a continual Claim, ſo as to ſave his Entry 
againſt a Deſcent Caſt hanging the Suit, 349. 
A Claim by the Anceſtor, 334 335, or particulat 
Ten't 338, help the Heir or Remainder Man, who 
could not Claim themſelves. See Attorney B. and 


Entry B. 
Conuſance, 205. 
Te is not grantable in quare impedit 204, nor Attam 4 


399. 
Conviction. See Attainder. 


immemorial Cuſtom of a Manor, as to Tenementſh1| c; 
within the ſame, 103, 105, which have been demiſe 
or demiſable by Copy, Time out of Mind, 105. 
Tenements ſo holden, are forfeited by any Waſt 
done or ſuffered, 109, and alſo by any Leaſe there. 
for more than one Year, or any other Conveyance 
(exeept Surrender) which tranfers an Intereſt ti 
ſuch Land; but not by a releaſe of a bare Right, 10 


B. 
The Form of a Surrender 105. 
The Surrepcieree is in by the Surrenderor, 105. | 
A Surrender to the Lord out of Court needs no ping 
8: tie 


Ti 9 


eular Cuſtom to warrant it, as a Surrender to o- 
hers, out of Court does, 106, 108. Such a Surrender 
ſes the Eſtate on Condition ſubſequent that it be 
reſented at the next Court, 106, 109. 

Any one who is lawful L'd for the Time may make 
oluntary Grants of Copyholds, and even Diſs'ors may 
uke admittances, 104, 105. And the Leſſor of a 


ts the Manor is bound to admit, according to a Surrender 
— 4 aken by his Leſſee, 107. 


No 99 can bring an Action in K's Courts, 


07, againtt any but the Lord himſelf, 108. 
lam, A Fine may be due on any Change of the Ten't 
„ ha hate ver, and on the Change of the Lord by Death, 
r hund of the Reaſonableneſs thereof the Court ſhall 
on i-Wudge, 106. | 


„ 
Weſtminſter, 2. extends n to ſuch Copyhold Ma- 


ors, which by Cuſtom had T. before 106, 107. 
or other Matters ſee Courts. 


Cornage, 115, 162. 
Corporation. 
All Corporations are by Patent or Preſcription, 144, 
d are either Sole or Agregate, 110, 
Any of the latter may take a Chattle in Succeſlion, 
but none of the former except K. 12. 
the Of Corporations aggregate, ſome conſiſt of Perſons 
neal! capable, others of a Head only capable, and the 
uſelWret dead in Law, 110, 145. If the latter be tranſlated 
„ the former, the ſame Body in effect remains, 158, 
£ in many re ſpects ſuch Corporations differ; for the 
ead of the latter agrees with a ſole Corporation, in 
he Power to diſconrinue, 423, 442, to do or receive 
1 i Homage, 119 ; to act in Perſon without being neceſſi- 
101 tated to make an Attorney, 110; to take or trans- 
fer without Deed, 134, 145 ; but not without the Word 
ueceſſiors, 145 ; in raking advantage of Protection, 
„;; in being diſabled by Excommumieation, 203, 
Prog; in not being able to Authorize Livery _ 
3 | at 


Life, 86, 87; not to bind his Sueceſſors without Cq 


Je N 2 . 
Death by force of a Deed of Feoffment made in re 


fent of others by Alienation, 399, Fore judgment, 14 
or Diſelaimer, except in Quo Marranto, 1 59, or lif 
fering a Recovery, except in a Perſonal Action, 13 
But neither of them take in the Vacancy of the Hei 
ſhip unleſs by way of Remainder, 350. 
Any Leaſe or 8 of antient Offices 
Neceſſity, 66, not conformable to the Rules preſcrizet 
by 63 & 13 El. &c. if made by a ſole Eccleſiaſtic; 
Coporation, may be avoided after the Leſſor's Death 
if by one- Aggregate, after the Death of the Head 
67. See Diſcontiuuance, Confirmation, and Eſcheat. 

Corruption of Blood. See Attainder. | 

Cottage, 101, 
Courant, 

Where a Covenant in Decd ſhall deſtroy a Coy 
nant in Law, 488, | 

Covenants real, often go to an Aſſignee without 
naming him, 491. | 

How the Performance of a Convenant is to be plead 
ed, 305. 


Covent. See Corporation. 
Covert, See Baron and Feme, 
Cavin. 52, 458. 


Count. See Pleading and Writ. 
Court. | 


The Court ſhall judge of the Reaſonablenels of 
Copy hold Fines, 107, of the Time which Ex'ors ſhall 
have to remove the Teſtators Goods, 101 ; what hal 
make a Voyage Royal, 114, may adjourn a Cauſe d 
D:ifheulty into the Exchequer Char ber, 116. 

Courts of Record, hold Plea of Actions, Vi E arm 
and of thoſe which are for 30. or more, 175, 346 
an: can be created only by Patent or Preſcription 
346. Their Records are not traveſable, neither calf 
ns Bas altered after the Term, 346, or reQified buf 
by Writ of Error, 175. Writs returnable in Q's Beac 1 
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re coram Nobis ubicumq; thoſe in Common Pleas, c4- 
uſticiariis apud Weſtmonaſt, 116. 

an Ju — muſt be . within the Manor 

oz. Of the Freeholders Court the Suitors are Judges, 

If the Cuſtomary Court the Steward, 103, 104. 

Eccleſiaſtical Courts, regularly have juriſdiction of 
ſatters remediable at Common Law, 147, 148. 

Curteſy. 

If one have Iſſue by his Wife, born alive in her 
ife, 42, and the Wife at the Time, or before, 
xr after, 41, 42. be Sciſed of a Freehold, and Inheri- 
ance, tho' ſupended for Years, 41, which by any poſ- 
bility might deſcend to ſuch Iſſue, 57, he hall be 
en't by Curteſy, 41. if the Wife were not attainted be- 
ore Iſſue had, 57; but if the Wife's Eſtate, be defeat- 
d by Remitter, or the failing of the Foundation on 
hich it depends, the Title to the Tenacy by Cur- 
fy falls with it, 42. 

A Man is Ten't by Curteſy initiate by having Iſſue, 
nd his Feoffment, 1s no Forfeiture, but gives a good 
Title during his Life, yet it ſo far extinguiſhes his 

itle to be Ten't by Courteſy, that no re- entry can re- 
ve it, 42, 43. But a Man is not Ten't by Curteſy 
onſummate till his Wife's Death, 44. 

An actual Seiſin where impoſſible, is not Neceſſa- 


„ 23, 41. 
N Cuſtom. A a 
No Cuſtom or Preſciption is allowable, unleſs it 
zve been uſed Time out Mind, in a peaceable un- 
terrupted Courſe, and the contrary thereof be not in 
ie Knowledge or Proof of any Man, 170, 171. Pre- 
ription 1s Perſonal, Cuſtom Local, 171, The Plead- 
dg of either, muſt be cui contrarii Memoria bominum 
n exiſtit, 171. | 
They * to be grounded on ſome probable Rea- 
iption tu, 213, for if they be repugrant to natural Juſtice 
er can} (£2 ding to make a Man Judge in his own Cauſe 
ed bus; or derogatory from the Freedom of the Subject 
Bench io compel a Freeman to pay Fine for Marrying 
$ Danghter without a vn they are void, 3. 
a ut 


vithout 


plead 


neſs of 
S ſhall 


t ſhal 
zuſe d 


D um 


„ 346. 


9e » 


But a Cuſtom that the eldeſt Daughter ſhall inherit 
is good, 314. 

A Cuſtom to deviſe Lands may be alledged in ; 
Manor or Burgh, but not in a bare upland Town, a 

a Cuſtom concerning Dower, or to make By-layy 
concerning the Commons, or Reparations of the 
Church may, 50, 164. A 

B 


Such Things as can't be Seiſed till the Cauſe olive: 
Forfeiture appear of Record, and ſuch Things l be e 
highly touch the K's Prerogative, can't be claimed Peli 
by Preſcription : others may, 172, as Rents, & It 
216. And Tent's in Common may be ſuch by Pre real 
ſcription, 279. 


C. a 


Unity of Poſſeſſion, of Rent, or Common, gcain'Ymal 
by Preſcription, and of the Land out of which theyÞ1o. | 
are taken, of an Eſtate equally high and perdurabl@any 


in both, extinguiſhes them, 172, 415. A 
| D. the! 
* i th 

There can be no Preſcription againſt a Statute, 169 "a 

173, but Cuſtom may expound a Law, 130. An Af Tex 
firmatiye Statute takes not away a Cuſtom, 166, 1*4 
A Negative one, which is not declaratiyc, does. 1” 

4 

Date, 63, 72. oy 

; g l 

[| Day, 207. See Dies. He 


Dean. firma 


| | Antient Deans come in by Conge d'Elire, the latte 

| by Letters Patents, 145. Sce Corporation and Diſco 

[ | Nuance. 

q Debt. 

| On a Reſervation of Rent, or a Covenant, or Pri”. 
| riſe, or Recogniſance to pay Money at ſeveral Da * 

| | an Action lies after each mw but on a Contract e 
[ 


. 18. 
main! 
ain: 


ray Money at ſeveral Days, Debt lies not till all a 


alt, 76, 389. See Leaſes A. Executors, and Ren Ho 
De: 


4 ” 


Declaration. Sce Writs and Pleading. 


Dedi & Conceſſi, 400, 488. See Confirmation A, 
and Warranty, 


Deed. A. 


A Deed has Ten requiſites, 53. Is of no manner 
of effect before the Delivery, 72, 73. It may be de- 
lirered without Words, 53; but it's Operation can't 
de controlled by a verbal Condition annexed to the 
Delivery thereof to the Party, 53, 54. 

It is neceſſary in every Grant of a Thing incorpo- 
real 13, not being an original Chattel, 133. 


B. 


A regular Deed of Feoffment conſiſts of Eight for- 

gain mal Parts, 8; yet it may be good without any of them 

© 10. If no Place be mentioned, it may be alledged in 
rab any Place 8. 

A Feoffee without general Warranty, ſhall have all 
the Deeds. A Feoffee with ſuch Warranty, ſhall have 
thoſe which concern the Poſſeſſion only 7, 8. A Rem'r 
Man is bound by the Conditions of the the Deed by 
which he Claims, tho' never Scal'd it, 319. 

* 1} C. 

No Deed ſhall be pleaded by a Privy without ſhew- 
ing it, 314, 320, 356. See Conditions, H. 

He to whom a Remainder is limited upon a Con- 
frmation of the Eſtate of the particular Ten't, cannot 
ring Waſte without ſhewing the Deed ; but after the 
Remainder is Exccuted, he has no need to ſhew it 
118. A Deed ſhewn in Court, and not denied, re- 
mains there all the Term; but if it be denied, it re- 
ains there till the Plea be determined 320. See Ex- 
Daten, Grant, Livery, and Habendum. 

rad} Default. See Quod ei Deforceat. 


all a | Defence. 
Rei How a Defence in Fleading {hall be made, 192. 
De: a 2 | | 


> latte 
Jiſcont 


or Pre 


—— 
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The Force of a Bond to defend Land to a Feoffee, 


e. .. 488. a4 | 
Deforcement, 427. | ſed 

Degrees of Conſanguinity, how computed, 51 / 

34- rel 

Delivery. See Deed. A. giv 


Demand. Fassa 


A Demand of Rent to make good a Re- entry muf 
be made upon the Land the laſt Day of Payment, x 
convenient Time before Sun ſer, and at the moſt no- 
torious Place, 284, 285, but a Demand to make good 
a Diſtreſs for Rent, 215, 216, 286, or an Aſſiſe for the 
Denial of a Rent Seck, may be on any Part of the 
Land, and after the Day, 262, 256. 

A Releaſe of all Demands, is the moſt extenſive, 

$9, 
1 Demurrer, 116, 117, 118. 


Denial. See Diſſeiſin. 
Denizen. See Alien. 
Departure, a Fault in Pleading, 406. 
Deſeent. See Heir and Entry. B. 
Detinue, 383, 384. 

Deviſe. 

Of a Will, the laſt Part governs, 169. 

A Cuftom to deviſe in what Places good. Sec Cuſn 
A. Sueh Cuſtom is not of the ſame Extent in all Pla- 
ces, 169. It implies a Power to deviſe a Rent out of the 
Land, 166, and a Power to Ex'ors to Sell, 169. Se,! 
Authority. Quære, If the Writ ex gravi querela be in. 
cident to ſuch Cuſtom, 165, 166. 

By 32 H. 8. 1. All Lands in Socage are deviſable,ſ. 
but while K ts Service continued, only two Third, 
of ſuch Land to which King or Subject had Title o 
Wardſhip, Sc. were deviſable, 122, 128, 166, 16 
(See Capite) without a particular Cuſtom, 166, but! 
Man was not reſtrain'd by Capite Land ſold before bi 
Death, and by a Feoffment to the Uſe of ſueh Perſon 


Tbe I N D E X. 


. he ould appoint by his Will, he might have paſ- 
ſed his whole Land, 167, 168. 

A Deviſe prevents the Deſcent to the Heir, and 
veſts the Freehold without the Ex'ors Conſent, and 
gives a Right of Entry, 165, which ſhall not be taken 
away by a Deſcent, 330. 

Diſability, g 
Who are diſabled to purchaſe, 2, 3, to infeoff, 62, 


2 4 to bring an Action, 192. 1 
Bod He that Pleads in Difobility, muſt not make a full 


defence, 192. 

In Civil Actions, no Man can diſable himſalf, 336, 
81. 

K's can't diſpenſe with one diſable by Parliament, 
175, 323. | 
: Dies. 

Days in Court are either Cmmunet, 205 or Speciales, 
206, Cr Gratiæ, 206, 207. There are alſo Die, juridici 
non ju dici 207. | 

Dif ontinuance. 

Diſcontinuance is either of Lands, or of Proceſs,42 3. 
hat of Proceſs is not ſaved by Appearance, as Miſ- 
ontir uance is, 423. Diſcontmuance of Land is an 
\lieration, driving thoſe who have Right to an Action, 
. At Law any Perſon ſeiz'd of the abſolute Fee in 
utre droit, as Abbots, 423, Biſhops, 437, (Deans being 
ple Seis'd) 442. Husbands Sc. 424, being of full Age, 
31, might diſcontinue. If Husband and Wife had 
din'd in a Leaſe L. the Freehold of the Wife was diſ- 
ontinued, and yet the new Reverſion remain'd in 
er. 430 ; but Parſons, Vicars, Sc. never could dif- 
ontinue, becauſe they have not the abſolute Fee 
36, 437 yet a Recovery had againſt a Ten't L. with- 
ut Covin, Diſcontinues the Inheritance, 462, and ge- 
erally any Ten't T. being actually ſeized of the 
reehold and Inheritance, by Force of the Tail, 436, 
42, may diſcontinue his own Eſtate, and thoſe de- 
nding on it, 424, 425. But if he be not ſo ſeiſed, he 

A a 3 cannot 


em 
| Pla- 
pf the 

See 
be in- 


ſable, 
*hirds 
tle 0 
„ 16] 
but 4 
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rſon 
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Donee by any Act of theirs, make the diſcontinuance 
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cannot diſcontinue any Way but by a Warant ma 
to a Tertenant, 425, 426, 436, 442. caul 
B. | 

By 1 & 13 El. No Eecleſiaſtical Perſon can Giſcon. 
tinue 65. By 32 H. 8. 28. No Husband can diſcont. ] M 
nue a Freehold or Inheritance of his Wife, or anyſſvbe 
Remainder depending thereon, 424; but he may fill 
bar her by Fine, if ſhe claims not within five Years 
after his Death, 424. By 11 H. 7. 20. If a Woman 
claiming an Eſtate, T. or L. from her Husband, which 
did not originally come from her ſelf, 467, alien: 
Cc. either in ſuch Husband's Life, or after his Death, 
the next to whom the Lands ſhould belong af:er her 
Death ſhall have them, 425. | "» 


C. 
Of Things lying in Grant, except Reverſions Ex. 
pectant on Leaſes 428, and Advowſons annex d o 
Land, 429, there can be no Diſcontinuance, 428. D 


D. 

No Conveyance whatſoever can Work a Diſconti- 
nuance, except a Fine, Recovery or Feoffment, 4:3, 
or a Releaſe or Confirmation with Warranty mad: 
to a Terten't, 428, 436. A Leaſe L. or Gift T. wit 
Livery, cauſe a Diſcontinuance during ſuch Eſtates 
and no longer, 428, 431. Nor can ſuch Leſſee o 


larger, 425. But if the Ten't T. after grant the Re 
verſion in Fee, and it be executed in the Grantee 
himſelf, in the Life of the Ten't T. he DiſcontinueÞ 
the Fee, 42S, 429. A grant in Fee by Ten't T7. d 


* bad a 
Things lyirg in Grant, 428, and even a Releaſe d 1155 
Confirmation to a Leſſee Y. of Land, ard his Ker D; 


426, 427 or a Grant of the whole Eſtate to one, an ey 
his Heirs with Livery, 427, 441, whether made with on h 
without Warranty 428, 436, 496, tho they put tit 


Entail in Abeyance for the preſent 441; yet they caul = s 
no Diſcontinuance, becauſe they are void or voidable i - 
the Election of the Ifſne, 427, 436, 496. The grant“ 


a new pew Thing by a Ten't T. is merely void by h. ot 
| Deat 
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Neath 425. A Warranty annex'd to a Releaſe, c. never 
cauſes a Diſcontinuance, unleſs it deſcends to him 
who has Right, 426, 436. ay 


made 


1ſcon- 
conti. 
r any 
y till 
Years 
'0man 
Which 
alien, 
Death, 
er her 


Where the Reverſion, c. is not diſcontinued (as 
where a Donee infeoffs the Donor, having an imme- 
diare Reverſion, or the Reverſion is in X.) the parti- 
cular Eſtate is not diſcontinued, 430. 
7 

Where the Eſtate which cans'd the Di ſeontinuance 
is defeated by a Condition, or determined by Limita- 
tion, 431; or drown'd by a Surrender, 533, the Diſ- 
continuance ceaſes, A Diſcontinuance by Matter of 
Record may be avoided by a Remitter in Pais, 457. 1 


1s Ex- Diſparagement. 129. 


x d to Diſſeiſin. 

. Diſſeiſin of Land, is a wronful gaining of the He- 
imple thereof, 15, eicher to the wrong Doer himſelf, 
r the Perſon by whoſe Command he Acts, 266, 267, 
by entring therein, and the lawful Ten't and his Ser- 
ants, c. being departed, 81, 471. claiming the 
ſame, or taking the Profits, 267, 362, or diſturbing 
he Ten't from entring, 248, or continuing in Poſſeſ- 
jon after a Claim made by him, 342. 

The taking of the Profics in ſuch a Caſe againſt the 
e eer's Conſent, is of its ſelf a Diſſeiſin, tho' ths 
W. rity claim nothing but at the Will of the Owner, 
W5:. Yer if there be a Term in Eſſe, and the Party 
I. Alam that only, he gains no more, 362. And one 

arcener, 331, 479, or Ten't in Common, 283, can't 
liſſeiſe another without an Actual Ouſter. 
Diſſeiſin of the Demeſnes of a Manor, is a Diſſeiſin, 
f the Services, with Attornment, 421, 422. but not 

Writhout it: And it is in a Man's owa Choice whether 
e will look on himſelf as our of Poſſeſſion of a Rent 
FW groſs by any Act whatever, 422. A Feoffment by 


_ Leſſee T. is a Diſſeiſin as to the Leſſor, and yet it is 
- h good Feolfment between the Parties, 428, 470. 
at A a 4 Fore- 
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Foreftalling the Way to the Land with Threat, 9 
bodily Harm, or incloſing it, are Diſſeiſins of au 
Kind of Rent, 248, Reſcous, Reſiſtance to diftrain 
246, 247. Suing a Replevin, 248. Connter-pleadins 
the Title, or vouching a Record and failing theres 
248, are Diſſeiſins ot a Rent-Service, or Rent-Charg, 
Non-payment of the Rent demanded on the Day 9 
Payment or after, is a Diſſeiſin of a Rent-Charge , 
Seck, 232. But not of a Rent-Service, 249. Audi, 
the Ten't were ready to pay at the Day, his Non. 
payment after is no Diſſeiſin of any Rent, without 
perſonal Demand, 232, 233. 


Diſtreſs. 
A. 


A Diftreſs is incident of Common Right to ever 
Rent-Service, 135, and every other certain Service, 
146, accompanied with Fealty; 148, 230. And te 
Rent reſerved ona Leaſe W. 102, 214, and to a Rent 
Service becoming Seck, without any Default of the 
Party, 232, and to Rent veſted in one by Courſe o 
Law, 232, or granted for Owelty of Partition, 25, 
But not to a Rent-Charge, without an expreſs Grant, 


215, - 
The L'd diftreining for Caſtle-guard, 131, or D. 

vine-Service, 147, ſhall recover Satisfaction in Dams. 

pes: By Statute, a Leſſor may diſtrain for Rent after! 
is Term is expired, 76. 


Things F-re Nature, or actually in the Uſe of ſont 
Man, or ſent to a Tradeſman's Shop to be wrought 
by him, 74, or fix'd to a Freehold, 75, can't be di 
ſtrain'd for Rent; nor could looſe Shock before, 2 N. 
& M. 5. 75. The Utenſils of ones Trade can't be 
diſtrain'd if other Things can be found, 75. Beaſt 
that eſc.ipe into the Land wrongfully, may be diftrain 
ed, but if they come in for Want of Femes, they can 
be diſtrain'd by a Leſſor without Notice, nor by thy, 
Lord ef the Fee till they have been Leyant, Sc. 1: * 
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ents offi. Law, the Lord could not diſtrain Things removed 


of any 
ſtrain, 
eading 


ofore his View, now he may within 5 Days, 247, 
nd. if the Diftreſs be nor replevied within 5 Days. 
er it is taken, he may ſell it, 75, | 

C. 


One may diſtrain for Damage-feaſant m the Night, 
14. But in no caſe unleſs the Beaſts be on the 
nd, 245 | 


ot diſtrainable, or where no Rent is due, or the 
hole tender'd, the Ten't may reſcue the Diſtreſs, 
46, 247, before it is impounded, but not after, 76. 
Je that diſtrains living Things, muſt put them in a 
ound overt, within 3 Miles in the ſame County, and. 
e Owner muſt ſuſtain them, but he that diſtrains. 
hings without Life, muſt put them in a Pound co- 
ert, 76. 

f Divorce. See Baron and Fme. A. 


os Donative, 438. | 
255 Double Plea, 3 16. See Pleading, .. 
3rant, Dower. 
| A. 
r De 


t aſtellittainted of Felony, c. 57, is ſeis'd in Decd or Law, 


pfant, 44, 45. Of the Freehold and Inheritance, 41, 
5, 46, of any certain Tenemeat, 46, not being for 


*Nis alſo a natural Subject, 46, 49, ard a Chriſtian, 
* '"'Y5. She has Title of Dower after his natural Death, 
ut , So long as ſuch Eſtate continues, 54, notwith- 


anding the Youth or Old Age of either of them, 57, 


he be more than 9 Fears old at his Death 44, 
cher ſhe loſes her Title by Elopement, or Divorce 4 
in; 47, alſo the loſt it at Common Law by the 


* \Wiucband's Attainder of Treaſon or-Felony, 58, and 


A a 5 by 


If the Lord diſtrain on the Highway, or Things 


Wherever a Free, 44, natural born Subject, 44, not 


45, ſolely, or in common, 54, 55, more than for aw 


„ Defence of the Realm, 46, and it is poſſible that 
V3"Ye may have Iſſue inheritable by his Wife, 44, 57, 


|. 
4 
| 
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by his Attainder of Treaſon at this Day, 44, 50, 5; 
but if ſhe be a natural born Subject ſhe ſhall not lo} 2, 


her Poſſibility of Dower by the Husband's Alination, 4 T 
A Wife de fa#o, ſhall have Dower, but not an Ape. 
peal ; (49 See Certificate) the who elopes, 47, 49, 50 M 
7, or whoſe Husband is attainted of Treaſon, ſhaff an. 
ave an Appeal, but not Dower, 50, 58. 0e 


Detainment of Charters cannnot be pleaded in Pat 
ef Dower brought againſt a Guardian, 56. 


B. Tl 


Where one dies feis'd, and his Wife is endowed uber 
e is immediately from him, 22, 32), 329. and condÞ''%5 


ſequently the Heir's Seiſin, 23, 329. and his Wife Po 
Title of Dower as to ſo much is defeated, 45. $4 


Ten't in Dover continues the Husband's Eſtate, ande 
ſhall be attendant for the 3d Part of the Services ale“ 
Right due, 329. 


Go 


Of Dowments there be 5 Kinds, whereof the Firfllerer 
is by Common Law, 44. the zd by Cuſtom, 50. Thi 
Firſt gives one Third of the Husband's Lands, &: 
45, the zd more or leſs, 50, or all, 165. Both require 
that the Wife be 9 Years old, 44, 48, 49, and whe 
they give leſs than all, that the Dower be aſſign'd herfſſeis' 


Such Aſſigment ought to be out of Tenement 
whereof ſhe is dowable, 51, 54, and unconditional, 
$1, and certain, 51, viz, by Metes and Bounds where 
the Husband was ſole ſeiz'd of Land, 47, and by A 
ſignment of the 3d Part of the Profits of Things in- 
corporeal, 46, and made by a Frecholder, 51, ut- 
leſs the Land were in Ward to a L'd by Kr. Service 

52, 56. | 
; An Aſſignment ſo made, bars all Charges by the 
Husband after the Title of Dower, 47, 260. An Al 
fienment by a Diſfs'or, without Covin, binds the Dif 
$ſce, unleſs it be prejudical 'to- him, 52, 458, 45 
Au Aſſignment by an Heir in Satisfaction of * Whol: 
Owen 


whe 
ra 
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Dower, may be pleaded by him coming in as Vouchee, 


be Value muſt be taken as it is at the Time of 


59, 5 
Or lose 


0550 the Aſſignment, a4. 

49, „ Where the Husband dies ſeis'd, and his Wife de- 
my mands her Dower, and her Demand is rejected, ſhe 
» 


ſhall in a Writ of Dower, unde Nihil habet, recover 
Damages from the Death of her Husband, 4. 


C. 


The 3d Dowment 1s, ad Oſtium Eccleſiæ, 55, which is, 
[owes Ixhere one of full Age ſeis'd in Fee, 55, ar his Mar- 
| co rage, aſſigns certain Tenements to his Wife for her 
wife Douer, which he may do without Deed, 50, 51. 
'5 The 4th Dowment is, ex Aſſenſu Patris or Matrit, 
 anafjand is where one of full Age being ſeiſed of Tene- 
ces ffments in Fee, 55, 56, and aſſentirg by Deed, the Son, 
being an Heir perpetually apparent, at his Marriage- 
endows his Wife thereof, 52. 
By Force of either of theſe Two, the Wife, how- 
wer Young, 55, may enter after her Husband's Death 
vithout any other Aſſignment, 55, and fhall be barr'd 


in Pat 


> Firſt 


. The 


„ ScYof her Dower at Common Law, 54. 

quireſh The 5th Dowment is, de la plus Beale, i. e. the fair- 
wherefeſt of the Socage Land, where the Husband died 
d herfeis'd both of Lands holden by Socage and Kt. Ser- 


ice, 56. 


nent; Duke. See Nobility. 


_ Dum fuit intra e 432. 

* Af Earl. See Nobility. 

* Eccleſiaſtical Perſons, Secular, or Regular, 144. 
* Ecclefiaftical Court, 147, 148. See Courts, Cor- 


poration, Profeſſion. 
7 the Elec ion. 


1 The firſt Agent ſhall have the Election, 218. He 
a pho has Two Remedies, may chuſe either, 217. A 
. rantee of Rent determines his Election, to take it 


AS 


Wer 
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as a Rent or Annuity, by counting on a Writ of Au. Her 
nuity, or making a Plaint in Aſſiſe, or avowing fo Des 
the Rent, 217. But where one may have Two AJ 328 
| ctions for the ſame Thing, he loſes not the hi her by Pex 
1 bringing one of a lower Nature, 217. An Election tot 
| made by one Grantee is good for all, 218. When Y 
no Intereſt paſſes, it can't be made after the Death off has 


the Parties, 218. Del 
1 It may be loſt by the Default of the Party to whonſff or « 
(| it is given. 143, 219. Diſl 


The Feoffee of the Iſſue in T. may confirm or a. I pert 
- yYoida future Leaſe made by the Anceſtor, 70, 71. 1356 


Elegit, 386. long 
Embr acery 5 47 2. | A 


| | A. fis 


Writs of Entry are in the Per or * 82, 83, 327. g;ec 

Any Act which would be a 'Treſpaſs if it amount, 
not to any Entry, is, in Judgment of Law an Entry. 
100, 334. A general Entry into Part, reduces a Free- I Ian 
hold in Law, to an actual Freehold in all Lands inf 3 
the ſame County, 23. Alſo in ſuch Caſe, a Claing;, 
within View is equivalent to an actual Entry, vbe- I but 
ther the Party by whom it is made, have any Fear or 
not, 342. But an Entry into Part of Land whereof an- 
other is ſeis d, will not deveſt his Eftate in the Ref, 
unleſs it be actually made in the Name of all, 34 
And where ſeveral Actions are required, or the Land 
is Subject to ſeveral Conditions, there mult be ſeyeril 
actual Entries, 341. See continual Claim. 


B. 


Where one ſeiſed in Deed or Law, 328, of th 


Freehold, 327, and Inheritance, 327, of a 9 
ere 


ng fo 
wo A 
her hy 
etion 
V here 
Uh o 


Whom 


| ON a- 
71. 


» 327, 
nount 
try, 
Free- 
ads in 
>laim 

whe- 
ear or 
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Inereditament, 325, dies by a natural, not ciyil 


Death, 201, 336, and the ſame immediately, 330, goes, 
328, to an Heir; not a Succeſlor, 338. In Time of 
Peace, 337, the Entry of the Perſon who hasa Right 
tothe Freehold, 337, is taken away, 325- Sec Baſtard. 
Yet if no Laches be imputable to the Perſon. who 
has Right, as being under Age at the Time of. the 
Deſcent, 334, or Covert Baron, 335, in Priſon, 335, 
or out of the Realm, 346, 347, at the Time of the 
Diſſeiſin and Deſcent, he may enter : If he were per- 
petually Non Compos, 335, 336, his Heir may enter: 
756, If one enter into, and die ſeis'd of Lands be- 
longing to a Body politick in Time of Vacation, the 
Succeſſor may enter, 3 50. | 
Alſo one who has a bare Title of Entry may enter 
notwithſtanding a Deſcent, 328, 329. And.a Recover- 
er may enter on the Heir of the Recoveree dying 
ſeis'd before Execution had, 326. So may an elder 
Brother, &#c. after the Death of the Younger, who 
died ſeiſed by Abatement and claimed as Heir to the 
ſame Anceſtor, 33o, 331. If a defeaſible Inheritance 
deſcend to one who has a Right of Entry to the ſame 
Land jointly with another, both may enter, 464, 465. 
At this Day one may enter on the Heir of any Diſ- 
ſeiſor, if the Anceſtor were not quietly ſeiſed 5 Years, 
but not on the Heir of a Feoffee or of an Abator, 


or Intruder, dying ſeiſed, without continual Claim, 
of an-; 6 5 

320, 3277 342+ | 
Ref, 
345. C. 
Land 
ver An Entry for the Time taken away may revive, if 


he Eſtate which deſcended determine for Want of 


Iſſue, 327, or be defeated by Remitter, 327, or by a 
re-entry for Breach of a Condition, 337. If the Diſ- 
ſeiſors Wife be endowed of Part, 329, or the Wrong 
oer come to Part by Purchaſe or Deſcent, 330, the 
Entry is reſtor d for ſo much. 


D. 


| 
| 
| 
1 
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A Neverſioner may enter to avoid a Deſcent, 338 
and even any Stranger may enter of his own Head on 
a Diſſeiſor, or the Alienee of a particular Ten't ha. 
ving committed a Forfeiture, 334. 

Error. 

Writ of Error, by what Words releas' d, 385. It lies 

Not of an interlocutory Judgment, 255. 
Eſcheat. 

Land given to a Body politick goes back to the Do- 
nor when the ſame is diſſolved, 21. Land may eſcheat 
to the Lord, either for Want of Heirs, or by Attain- 
der. By Attaider of Treaſon, it goes to X. by Attain- 
der of Felony, to the next Lord, 20 

A Defendant ſlain in an Appeal, has been adjudged 
to be hang'd, that the Lord might have his Writ of 
Eſcheat, 498. But one hang'd by Martial Law for- 
feits nothing, 20. 

If there be a Ten't by Title when a Diſſeiſee dies 
without Heir, there can be no Eſchear, 357. An A- 
vowry for Rent, Acceptance of Fealty from a Diſ. 
ſeiſor, bars the Lord of his Writ of Eſcheat, and a 
bare Acceptance of Rent from an Heir or Feoffee does 
the ſame, 357. 

The Lord by Eſcheat as to ſome Reſpedts, is ſaid 
to come under The Ten't, 450, 451. Sce Aitornment. 
B. Conditions. F. 

An Eſcheat takes not away an Entry, 323. 
Eſcuage 
He who held by a whole Kr's Fee, 113, ought to bo 
with K. 113, or his Lieutenant, or Lieutenant's De- 

uty, 4, in the War, either in Perſon or by another 
. in his ſtead, 114, 40 Days, 113, from the Time 
the Army entred the foreign Nation, 116. 

If the L'd himſelf went to the War; 114, he ſhould 
have Eſcuage of all his Ten'ts who held by Eſcuaze 
and went not, 117, 118. But not before it was aſſeſs 
by Parliament, 117. Nor of thoſe who held by 
Cornage, &c. becauſe they held not to go with K. to 
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the War, 114. Nor where one Ten't mediate or im- 
mediate went to the War, 115. 
Whether the Ten't were in the Hoſt the whole 
Time, was tried by the Marſhal's Certificate, 118. 
Eſcuage uncertain was Kt. Service, but Eſcuage 
certain was but Socage, 117, 118, 135. 


Eſtate. 

Eſtate and Intereſt are collective, 393, 441. 

There can't be two entire Eſtates of Fe- Simple in 
the ſame Land, at the ſame Time, in different Perſons, 
26, 471. 

A £0 Eſtate may * 8 a leſs, but a leſs can- 
not ſupport a greater, 98, for a greater Eſtate in one's. 
own or autre Droit, always drowns the leſs in one's 
own Right, 435, 40, 397, except where Land is in the 
ſame Conveyance given to Two, and the Heirs of one 
of them, 268 269. Neither will an intermediate con- 
tingent Remainder prevent the Drowning of the par- 
ticular Eſtate till the Contingency happens, 40. 


A Confirmation of the Eſtate of a Leſſee L. to hold 


his Eſtate in Fee, paſſes nothing, 40. 

How an Eſtate may encreaſe, 476, 477, for other 
Matters, ſee Courteſy, Dower, Leaſes, Fee, Purchaſe, 

Eſteppel. | 

Eſtoppel may be by Record, and by Matter in Wri- 
ting, and Matter in Pais, 450. It ought to bind both 
parties, and extends not to Strangers, 450. That 
which cauſes it ought to be certain to every Intent, 
preciſely affirmed, and material, 451, and directly 
contraditory, &c. 77. Matter alledged by Way of 
Suppoſal in a Count, is no Eſtoppel after a Nonſuit, 
451, 452. An Indenture by which an Intereſt paſles, 
works no Eſtoppel, 67, 68, 77. 

Where the 'Truth appears on the ſame Record, it 
may be alledg'd by the adverſe Party, 452. 


Eſtoppel againſt Eſtoppel, puts the matter at large, 


451. 
Strangers may take Benefit of Records tending to 


legitimate or diſable the Party, 452 
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An Eſtoppel of one as Heir to the Mother, bars not 
his Claim as Heir to the Father, 467. Sce Indentuys 
and Acceptame. 
Evidence. 


What is good Evidence, 10. 
Matter of Juſtification mult be pleaded, and cannot 


be given in Evidence on the general Iſſue, 91,92, 3, ! 


380. 193 
Exchange. ſue 
A Conveyance by the er Exchange, 85, implies $20! 


a Warranty, 261, 483, and if it be executed in the V 
Life of both Parties, 86, paſſes a Freehold without Bone 
Livery, 85, and being made by an Infant, is not void, I 
but voidable, 87. | Stat 
| A new Rent may be granted, or a Rent in Eſe re. Neial 
j leaſed, but a 2 merely perſonal can't be releaſed, ¶ the 
i [: Sc. in Exchange for Land, 85, 86. The Things gi Ir 
5 ven and taken in Exchange, need not be equal in Va- 
Ine, or have the ſame Quality of Eſtate, but they 
muſt have the ſame Quantity, 86. 
Exception, how it differs from Reſervation, 7, 74. 
Excommunication.. 
lf one excommunicate within the Realm, 203, ſue 
any Action in his own or another's Right, 203, 4 
| gainſt op but him who excommunicated him, 283, 
| and the Excommunication be pleaded againſt him, 
l and teſtiſied under Seal, Sc. 203. Of one who has 
ordinary. Juriſdiftion, and is immediate Officer of K's FF 
1 Courts, 204, the Defendant ſhall have Judgment to 
; £0 quit. without Day, Sc. 205, but the Writ ſhall not 
abate, 


I: Execution. 
Execution ſhall be awarded without Snit for none 
but K. 387. It requires not any Delivery of Seiſin by 
| the Sheriff, where the Demand of the Original is cer: 
1 tain, 51. Any Execution is diſcharged by a Releaſe 
| "PE Sed by 
of the original Debt, 121, 388, but none, except! 
Sire Facias, 387, is barr'd by a Releaſe of Actions 


385. 


LJ 
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By 38 H. 8. 5. Any Ten't by Ex'on being clearl 
evicted of his whole Eſtate in the whole Land, ſhall 
have a new Ex'on againſt him, who was Party to the 
Hrſt, but if ſueh Party were a Purchaſer, not-unleſs 
he have other Lands liable to it, 386, 387. 


Executori. 

Perſons diſabled to ſue in their own Right, 185, 
193, 195, 202, not being excommunicate, 204, may 
ſue as Ex'ors and one profeſs'd may ſue his own Ex'or, 
lies 12010. 

** Where 2 Ex'ors, join in an Action, the Nonſuit of 

hour one does not Nonſuit the other, 222. 

-oid, Ex'ors ſhall have any perſonal Intereſt given by 
Astatute to the Teſtator, 120, 387. And in ſome ſpe- 

” re. cial Caſes, as for Relief, &c. may have Debt where 

iſed, Ithe Teſtator couꝰd not, 222, 250. 


s gi- They may releaſe before Probate, 389. 
Exemplification, 314. 


Expoſition. 
No Deed ſhall be made void, that by any Conſtru- 
tion can be made good, 10, therefore if Land can't 
paſs in that particular Manner which was deſigned by 


$ not 
nture 


ſue . Coveyance, if by any Conſtruction it may paſs an- 
„ * other Way, it ſhall, 81. Alſo the Words ſhall be 
223) tranſpoſed, rather than a Grant ſhall not take Effect, 
_ 305. A Warrant not expreſly limited to any Perſon, 


goes by Implication to the Feoffee, 48 1. Bad Gram- 
mar vitiates not a Deed, 223. 

A Statute ſhall never be ſo conſtrued as to damage a 
Man wholly Innocent, 460. Neither ſhall the general 
'ords of a Grant be fo conſtrued as to work a Wrong 
62, In joint Grants, the Law will conſtrue one to pre- 
ede to avoid a Wrong; and if the whole can't law- 
ully paſs from both Grantors, ſo much ſhall paſsfrom 
ach as may lawfully paſs, 401. | 
No Grant ſhall enure againſt the expreſs Purport 
hereof, 414, 415. Quoties in Verbis nulla ambiguitas eſt, 
id nulla Expoſitio contra Verba expreſſa fienda eſt, 22 22 

ud 


Te IN D E X. 


Que Dubitationis Cauſa tollende inſeruntur non 14, 
communem Legem, 289, & Expreſſio eorum que tacite ; neith: 
ſunt nibil cperatuy, 277. mt t. 

A Grant of Rent de qualibet Acra, enures out of e Rear 
very Acre, 224. See Fointenants. 4 

A Disjunctive in the latter End of a Sentence dit 
joins the whole. 313, for other Matters, ſee Pri 
Grants, Agreement. 


8 tal 


Extinguiſhment. | 
Rent and Common, Cc. are but ſuſpended, ng 
extinguiſhed by Unity of Poſſeſhon of the Land char 
ed therewith, if the Eſtate in both be not equall 
kieh and perdurable, 172, 173, 415. | 
A Grant of Rent to the 'Ten't of the Land, enurei en,; 
by Way of Extinguiſhment, 408. 


Extortion, 47, 472. 
Falſifying a Recovery, &ec. part! 


At Law a Leſſee T. could not falſify a Recovery 
againſt a Freeholder, but now he may, 70. Yet a ye 


ry Ten't cannot falſify a Recovery agaipſt his Lord; Fe 
160, and no one can falſify a Point tried by Jury, ar 
hs | atio 
. har; 

Fealiy. her 


Fealty is an Oath to be true to the Lord, and to Ar 
perform all the Services due, which muſt be done ihm, 
proper Perſon, 112. 113, by every one who hold « F. 
another, either at Common-Law, 143, 144, 148. or by va 
Copy, 109, not merely at Will, 102, or in Harne 
moin, 146, notwithſtanding all other Services be ee 
tin& 149, 145,151, and it is a Seiſin of all Services, 13 Om 


Fee. Fe 
A. | Heir 
Fee ſometimes ſignifies an Eſtate to a Man and h. 


Heirs, ſometimes Land, as holden of another. 1. Fe I 
& 


The INDE X. 


1 edis taken in the firſt Senſe, is either Simple or in Tail, 
acite heither of which can paſs in a Grant or Feoffment with- 
It the word Heirs; 15, 28, 29, which includes all 
It of e hear or remote, born or to be born, 13, for a Gift to 
I or his Heirs, or to A. and his Heir, 12, or to A. 
ce diſſſaad his Ifſne, 29, or Children, 13, gives him but an 
Proziſ Eſtate L. Yet the word Heirs is not neceſſary in De- 
viſes, 14. Fines, Recoveries, 14, and ſome other 
ſpecial 8 for particular Reaſons, 13, 14. 
Alſo it may be ſupplied by Reference, as by the 
Clauſe, i» Forma prædicta, Ec. 1 5, 29. 
quallyh Ever Fee-Simple and Tail have ſome eſſential 
properties, which cannot be reſtrain'd by any Condi- 
tion, as that the Ten't ſhall be diſpuniſhable for Waſte, 
the Wife, ſhall have Title to Dower, the Husband 
to be Ten't by Curteſy, 313. 
No ſuch Eftate can be movable but by Cuſtom or 
particular Agreement upon a Partition, 6, 


B. 


Fee- Simple is either abſolute or qualified by Con- 
lition or Limitation, 2, 39. Each of theſe is larger 
han any other Eſtate, and will not admit the Limi- 
ation of any Remainder after them, 26, and may be 
harged with a Rent in Fee one Way or other, whe- 
her they be movable or immovable, 434. 

Anciently no Man could alien Land deſcended to 
him, unleſs to reward his Servant, or in Fankalmoin 
Ir Frank-Marriage, 145. But at this Day regularly, 
very Ten't in Fee-Simple may, at his Pleaſure, alien 
he ſame, 311, and cannot be wholly deprived of ſuch 
er Poner by any Condition, yet he may be reſtrain'd 
iz om Alienations tortious, or to particular Perſons, 
312. | 
Fee-Tail, which is an Inheritance reſtrain'd to the 
Heirs of the Bodies of ſome particular Perſons, 23, 
hä, 38, and was made a particular Eftate by W. 2, is 
FeeſW'rll deſeendible as it was before, but after that Statute 


t could not be alien d, charg'd or forfeited, as it 
might 


The IN D E X. 
might have been before by the Donee, having Iſſue 
inheritable alive, 27. | 

Whatever concerns Land my be intail'd with! 
M. 2, 28, but no Perſon is enabled by that Statute g 
take an Eſtate who was diſabled at Law, 175. 


D. 


Tail is either General or Special ; 28. the firſt ; 
where Lands are given to one and the Heirs of hit 
Body, 28, or to two Men, or to a Man and his Mo 
ther, 267, or to 2 Men and one; Woman, 36, 267, and 
the Heirs of their Bodies. A Gift to an eldeſt Son, 
and the Heirs of the Body of his Father gives hu. 
an Entail, A Gift ro him and his Heirs of the Body . 
of his Father, gives him a Fee, 37. 

Special Tail is where Land is 2 to one and his 
Heirs by ſuch a particular Perſon, which is good, 
tho* both of them be married to different Perſons at 
the ſame Time. By a Cift to Husband and Wife, if 
there be a Limitation equal to the Heirs of both their 
Bodies, both take a ſpecial Tail, if to the Heirs 0 
one only begotten of or by the other, the Party to 
whom it was ſo limited only takes it. 

Some Gifts in T. as thoſe in T. Male out of the hof 
Letter, are in the Equity of W. 2. Whoever inherits 
by Force of ſuch a Gift, muſt convey his Deſcent 
wholly by Heirs Males, 35, Sc. A Gift to one and. & 
his Heirs Males by X. is void, in a common Grant e 


gives a Fee, in a Will an Entail, 38. - 
01 
E. he 


A Writ of Error by the Iſſue in T. can't be bar il 
by a Releaſe of the Anceſtor, 28. Alſo an Eſtate I. Noe 
originally. given by ſome King, can't be barr'd by any 
Act whatſoever. done or ſuffered by the Ten't, while 
the Reverſion or Remainder continue in the Crow! 
477. But any other Eſtate T. may be barr'd by I 
neal Warranty and Aﬀets, 313, 480, or forfeited by 
Attainder of High Treaſon, 477, 593, and not onlſ 
the Entail, but alſo the Remainder and Rona 

thercal 
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3 


thereon depending may be barr'd by a common Re- 
covery, 462, 477, notwithſtandin any Condition to 
mne contrary, 313. Yet if a lineal Warranty and Aſ- 
Withi Nets deſcend to the Iflue, and he alien the Aſſets and 
ute caie without bringing a Formedon, his Ifſue ſhall not 
de barr'd, 501. See Attainder. 

Alſo an Entail may be barr'd by a Fine, 47), and 
it may be charged with a Rent granted by the Ten't 
in Conſideration of a Releaſe of Right, and if an 
Entail be cut off, any Grant made by the Ten't be- 


Iſſue 


irſt j 
of his 


. ore, becomes indefeaſible, 392, 438. See Leaſes. A. 
5 Le Ten't T. may be reftrain'd by Condition from ma- 
; "hk ing a Leaſe by Force of the Statute, 312, and may 


he impower'd by a Condition to alien, 313. 

If Ten't T. within Age make a Feoffment, and" be 
tainted, and die, his Iſſue is put to a Formedon, 733. 
A Ten't T. can't have ſome Writs, which Ten't in 
ee may have, 424, 425. 


Body 


14 his 
800d, 
Ons at 


fe, i'll. F. 

their Where Land is given in ſpecial T. and after it be- 
Irs olgheomes impoſſible by the Act of God, that there ſhould 
rty toFferer be any inheritable Iſſue, the Donee is called 


en't T. apres, c. and has 8 Qualities ſuperior to 


ff the hoſe of a bare Ten't L. but has no larger Eitate, 39. 
* Felony, Force of the Word, 499. 
e and Such Felony as is puniſhable by Death, corrupts 


he Blood, and forfeits Land in Fee, at this Day bars 
tot Dower, 500, is implied in a Statute by the 
Vords, ſubeat judicium vite & Membrorum, but not b 
he Words that the Offender ſhall be Subject to * 
Vill, Body Lands and Goods, 500. It diſables 
ne to purchaſe to his own. Uſe, 2, 62. Pardon there- 
f extends not to High Treaſon nor Piracy, 493. 


Grant 


barr'd 
ite J. 
y any 


mY „ FHoffment, Feoffer and Feoffee, 

by l | Thoſe who are diſabled to purehaſe, are diſabled to 
2d by leoff, non e converſe, 62. 

onlf 


erſic 2 


erec 


E. and Baron and Feme. D. 


A lawful Feoffment deveſts all wrongful Eſtates, 
A Feoffment by a Leſſee T. is a Diſſeiſin as to th 
Leſſor, and yet it is a good Feoffment between the 
Parties, 427, 470. 1 

The Feoffor is Ten't to the L'ds Avowry till al N 
the Arrears of Rent be paid, but the Feoffee is veryſy, 
Ten't, 112, 359. 0 

The Feoffor is Ten't to the L'ds Avory till all the 
the Arrears of Rent be paid, but the Feoffee is ver 


Ten'r, 112. See 4 G 
For a Deed of Feoffment. Sce Deed. B. 
Fi#ions. 
Fictions in Law always equitable, 224. See Arr. 
ment, | * 
Fine. n 


A Fine with Proclamations bars all Strangers undes 
no Diſability, not claiming within 5 Year, 349, 42 05 

476. 

For Fines by Feme Coverts and Ten't T. Sce Fe: 


Fine and Ranſom. 191. *. 
Forcible Entry, 343, 344. 49 
Freign Voucher, 1 56. 1 


Things done in foreign Countries, how pleadablg” 
and triable, 347, 348, 349. J 
| Forejudgment, 155, 154. B 
Forfeiture, Tat 
Any Eſtate in a Thing lying in Livery, 339, in Po 
ſeſſion or Remainder, 339, being leſs than an Inheriſę tl 
tance, 40, 340, may be forfeited by Feoffment, dee 
veſting the Reve:{ion or Remainder, 339, 426, buf 
not by a Leaſe and Releaſe or Confirmation, &c. 4:6 


Qusære, If a Leaſe by a Leſſee L. to the Leſſor fort . 
Leſſee's Life, with a Remainder over to the Leſſo 


t 
and a Stranger be any Forfeiture, 430, ns 
- yin 


Fue 


s, uch Eſtates in Things lying in Livery or Grant 
to thihay be forfeited by Matter of Record 3 er 1. 
en thy Alienation, whether it deveſt the Reverſion or 
Remainder, or not, 39, 2. By Claim in a Court of 
il aRecord (expreſs or implied) of a greater Eſtate than 
s verſthe Party has a Right to, 339, 3. By affirming either 
tively or paſſively, the Reverſon or Remainder to 
all the in a Stranger, 51, or being of covin to Recove- 
is verffy, without the Aſſent of him in Reverſion or Ro- 
nainder, appearing judicially of Record, 4, 5, 462. 
He who enters for a Forfeiture comes under, and is 
ubje& to the Charges of the particular Ten't, 228, 


| 37 ; ; 
Acer Forfeiture is not purged by a Re- entry for a Con- 


lition broken, 287, 288, 340. A Forfeiture general» 
given by Statute for a private Wrong, goes to the 
s unde Party wronged, 245, 246. See Eſcheat, Indict ent, and 
9, 43% Dffice. 


Formedon. See Aſſets and Fee, E. 
Frankalmoin. 


Every Ten't in Frankalmein muſt be ſpiritual Cor- 
oration ; 144,146, and hold of the Donor or his Heirs, 
49. Conſequently ſuch a Tenure can't be reſerved 
a Subject, ſince the Statute of quia Emptores, with- 
eadablhnt a Diſpenſation thereof, 150, And if a Seignio- 
yin Fraxkalmoin Eſcheat, & c. the Ten't ſhall hold 
{ the next Lord by Fealty, 151. 
Before the Statute had altered the Manner of cele- 
rating divine Service, 146. Such Ten'ts were com- 
; lable by the ſpiritual Law, upon a Complaint to 
„in Poſſte Ordinary or Viſitor, to ſay Prayers for the Souls 
1 Inherfle the Founders, c. 146, 147. And in Reſpedt there- 
ent, Of are diſcharged of all other Services whatever, 
426, bu 46, 148, and may compel the Lord to acquit them 
Sc. 4: Einſt all other Lords, 1 52. 
r forth They cannot he diſtrain'd for a Neglect of their 


ce Fee 


; Lelloy ty, becanſe nothing certain was reſerved in the 
reation of the Tenure ; but thoſe who nold by any 
sul ne Service ſpecially expreſs'd, may be deſtrained 


and 


2 Y * * 


and compelled to pay Damages for their Neglect, 14) 
148, 

| Frank Bank, 165. 

Frank Marriage, 3, 30, 31, 263, 

Fraudulent Conveyances, 5. 
Statute of Frauds, 7), 78. 


Freehold. 

A Freehold in Land, is the Eftate which makes 
Man Ten't to the Precipe, 356, and muſt be an E 
Rare L. at leaſt, 61. It cannot paſs without Livery, ex 
cept in ſome ſpecial Caſes, 85, 105, 304, yet both: 
Freehold in Law, and alio in Deed, may in ſome Ca 
ſes be veſted in a Man without Entry, 356. 36:44 

A Freehold in Law gives Title of Dower, 44, (Sec o 
Courteſy) and deſcending to an Heir, takes away affe 
Entry, 327, 328. See Voucher. ri; 

An Eſtate of Freehold in Rent cannot be create] 
out of a Term Y. 224. tec 


Gavelkind. thi 


Gavelkind makes all the Sons equally inheritable big. 
the Cuſtom of the Fee, 262. Both Gavelkind and Burgh; 
Engliſo differ from the Common Law as to the Titlef,;, 
of — and Courteſy, 42, 50, 165, and differ from alſhe 
other Cuſtoms, in _ taken Notice of by the Laypj, 
when generally alledged, 263. 120 

Glebe, How charged, 437, 438. See Parſon. F 


Grant. 


The word Grant is general, and may be conſtrue C“. 
to amount to any 2 Conveyance, non e Conteſffle 
ſo, 400. In a Leaſe Y it implies a Warrant, 488. 1 

The ſame Deed may enure partly by Way of Granqpel 
— by Extinguiſhment, 408. A Rent granted ger. 

arceners for Owelty of Partition, ſhall deſcend iÞplo 
Courſe of Parcenary, 256. A general Grant of Re 1 
by 2 Ten'ts in Common, ſhall enure ſeverally, n; 
255, 357. See Expoſition, Deed, Feoffment, Surrender, i 

Confirmation. 
Guardia 


* 
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t, 14) Guardian. 
Guardian by Common Law, is either by Nature, 
Tenure, or for Nurture, 139, 140. 
1. The Father's Right by Nature to the Guardian- 
ſhip of his Son or Daughter, being Heir apparent, is 
referr'd to the Title of the Lord by Kr. Service, as 
to the Marriage, but not as to the Cuſtody of the 
nakes Land, 1325 139. 
an E B. 
ry, e Guardianſhip by Tenure, is either by Kt. Service or 
both aSocage. The Lord by Kt. Service had the Marriage 
me CafJand Wardſhip of the Land of an Heir Male, till his 
5. 36:YAge of 21 Years, 120, of an Heir Female till her Age 
4, (Sedfof 14, and by N. 1. if ſne were unmarried at her An- 
way anjſccſtor's Death, till her Age of 16, to tender her Mar- 
riaze within that Time, 120, 
create He could marry his Ward but once, 128, and forfei- 
ted all his Right by diſparaging an Heir Male under 
the Age of 14, 129. Had the ſingle Value of the Mar- 
rage by Common Law, without any Tender, and by 
table bj Statute, the double Value of an Heir Male refuſing 
d Burgſſhis Tender, and marrying againſt his Will, 130. For 
e Liter of which he might ſue, or detain the Land, and 
rom Vc held the Land detain d for the ſingle Value as a 
the Lalfpledse; for the double Value as a Satisfaction, 61, 
130, See Ward. 2 


The next of Blood, 135, 136, being of full Age, and 
onſtrue Como, Oc. 138, and not poſſibly inheritable to the 
e Conealfleir of Socage Land, 135, 136, 138, 139, ſhall be his 
JI uardian till his Age of 14. 135, 136, 141. Of Brothers 
}f GrandÞcing Uncles to an Heir of Land in T. the Elder is pre- 
anted err'd, of the Couſins of the Part of the Father or 
ſcend iÞlother, he who firſt ſeiſes the Heir, 138. 


- of Nei The Father, 139, and every other Socage Guardi- 
Ily, zu; 136, or whoever occupies the Land as ſuch, 141, 
nder, Hall account to the Heir at his Age of 14. 136, 140, 


nd be allowed his Expences, 136, and for what he 
Bb was 


vas robb'd of, Sc. 140, But after the Heir s Age g 
14, he ſhall be charged but as Bailiff, 141, and fh; 
not account for a Marriage after that Age, 137. 


der, and goes not to the Husband or Ex'ors of th 


Guardian, 139, 140. as a Guardianſhip by Kt. Ser 
-vice did, 141. 


of a Minor to any one, not being a Popiſh Recuſant 


. 9 
+ Guardianſhip in Socage can't be forfeited by Attair 


D. 


If an Heir have no Inheritance lying in Tenure, ant 
the Father diſpoſe not of his Cuſtody, the next a 
Kin ought to have it according to the Rules above 
ſaid, 137. | 

By Statute, any Father may diſpoſe of the Tuition 


134, 139. 
caſt i Habendum. 8. p 
The Habendum may enlarge the Premiſſes, 396, 1 

may alſo ſever a joint Eſtate therein given, 269, 27, 

And by expreſs Words may reſtrain a Fee-Simy| 

therein to a Fee-Tail, 29. 

Regularly, none can take a preſent Eſtate who 

not nam'd before the Habendum, 10, 29, 37, 38. 


A. a 


An Heir muſt be a natural lawful Subject, 11, h 
ving humane Shape, 10, born either in Wedlock, ff } 
within 9 Months after his Father's Death, 11, 12, 15 | 
Yet he may be an Outlaw in Debt, 12, attainted que 
Hereſy or Premunire, 12, 500, and Ideot Leper, Mie 
12. ef 

One Anceſtor can't take from another the Popeſiſt 
of binding one who is a common Heir to both, 20. Pin 


| B. fr 
Whatever is grantable by the Great Scal, is deſcenfſ,- 
dible by the Rules of Common Law, (13,) No Limi a 


tion can a ter the Courſe of Deſcent, 12, therefore 
a Fee be limited to the Heirs Male, 38, or eld 


The INDEX 


eirs Female, 39, or Heirs of the Part of the Mother, 
19, yet it ſhall deſcend by the common Rules of Law: 
But Arms deſcend to the Heirs Male only, 28, 

Every Heir to Land in Fee-Simple, 16, 21, or to a 
Warranty, or to ſue an Appeal, 21, muſt be of the 
Whole, 16, 21, and alſo of the moſt worthy Blood, 
18, 21. 

He that is next of Kin Fure Repreſentationis takes as 
re, anYHeir, the next Fure Propinquitatis takes by Purchaſe, 
next is. Not the Father, but the Uncle ſhall be Heir to 
aboveſlthe Son, but if the Father have a Son born after, he 

ſhall enter on the Uncle, 16, 17, and if the Uncle get 
Tuition actual Seiſin, the Father may afterwards be Heir 
ecuſantho him, 17. But the Father can never be Heir to a 
Warranty made to or by the Son, 17. 


C. 


396 un thoſe of the Blood of the Father, ſhall firſt be 
qt hl eirs to a Purchaſer, and then thoſe of the Blood of 

2 he Mother, 18. But Land, or an Uſe, c. deſcend- 
d to one as Heir to his Father or Mother, ſhall ra- 


A eo 
d hy 
j. 

Attair 
of t 


Kt. Ser 


2 her eſcheat than go to any, not of the Blood of the 

28 rt Purchaſer, 18, 19, 20. Unleſs the Heir made 
imſelf a Purchaſer by taking a new Eſtate in ſuch 
ind, Sc. 18, 19. 

11, h D. 


lock, off He that claims a Fee Simple as Heir, muſt be Heir 
12, 1% him that was laſt actually Seiſed, 17, 22. Conſe- 
inted quently, if an elder Brother get actual Seiſin of an 
per, & ie, Land, Rent, Advowſon, &c. in Fee- Simple, Sc. 
eſcended to him from the Father, and died, the 
e Poytiſter of the whole Blood ſhall have them as Heir to 
„ 20. Pim, if he get nor ſuch Sciſin, the younger Brother 
{the half Blood ſhall have them as Heir to the Fa- 
« deſcelſ» 22, 23. But Eſtates T. and Dignities, deſcend 
Lim vays to the Heir of the firſt Donees, and Crown 
o Lim 
ereſore $265 Fure Corone attend the Crown, 24. 


* "oO Bb 2 F. 
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No Bond, Leaſe J. or other Chattel, 12, 494, ei 
« Cept Heirlooms by Cuſtom, 27, can go to a Subject; 
12. Heir, tho' they be ſo limited, 71, 488. But Fi 
in a Pond, Oc. go to the Heir, 12. Alſo an Attic 
againſt one who defaces a Monument may be brougi 
by an Heir, 27. And a Warranty, Annuity, or Fre: 

hold determinable upon Lives, 494, or an Inheritane 
in an upper Chamber, 81, may deſcend to an Hei 
But nothing can deſcend to an Heir, except it we 
firſt in the Anceſtor, whether it be Land or Rent, 151 
3015 or a Warranty, or Lien to pay Money, 490, ex 
cept. a Title, of Re- entry, 3o1, yet in ſome ſpeci 
Ca ſes, the Heir may have an Action which the Ar 
ceſtor could not have, 94, 336, 337. 

In Debt againſt an Heir, the Land is bound fronff 
-the Time of the Writ, 157, for other Matter 
: fee. Fee, Purchaſe, Lien, Voucher. 

Herbage, 6, 

"Hereditament, 2, 7. 

Hide or Plowland, 7, 113, 114. 
Homage. 

Homage was due from the very Ten t, 112, whetht 
he came in as Heir, or Alienee, 160. But from ff 
other, 112, and from him but once, 160. 
None could do or receive it by another, 110, 1! 
nor could one do or receive it in his own Perſon, 1 

leſs he had a Fee. Simple or Tail in his own or anothe 
Right, 140. An Eceleſiaſtick, or Feme doing 
 Hould not. ſwear to become the Lord's Man or V 
man, 109, as all others did, 109. See Corporation. 

| Homage e e 

Homage Aunceſtrel, by which any Lay Ten't, 
may hold of a Temporal or Spiritual Lord, 154, e 
bound the L'd to Warrant, 155, and acquit the Te 
152, 155 while it lafted, but if it were onee diſe 
tinued by a total Alienation of the Tenancy, it col 
never be revived, 159, 

Hoſp 


0 
[ 
U 

n 


De JW IJ © 


Hoſpital, 437, 442+ 
Hotchpot, 263, 264- 

Houſe. : ; 2 
Houſe for Man's Habitation is favour'd in Law, 9, 


494, et 
ubjet 


ut Fi j 


1 Ada, Husband. See Baron and Feme., 

brough | Identity. 

or Fre ü | 
eritan The Conſtruction of the Word Idem, 29, 234. 
in Hei Ideot. 


1 dei ldeots, Nen Compes, c. may be Heirs, 12, may pro- 
ent, 15\Wcute an Action by others, 208, and be barr d of an 
+90, enntry by a Deſcent, 336, and be concluded by a 

ſpect urchaſe or Feoffment made by them, 3, 336, yet X. 
the AB! office found, may avoid their Acts, c. 336, and 
ad f may their own Heirs after their Death, 3, 336. 


| Impriſonment. 
—_— Old Men, and Wenn with Child, have been ex- 
;d from Impriſonment, in Caſes wherein others are 
able to it, 385, 356. One may avoid a Bond by Dureſs - 
Impriſonment, 341, Alſo one in Priſon may a- 
did a Deſcent, 345, or Outlawry, or Default in a 
al Action, 346, had againſt him during his impri- 
ment, yet upon Motion he may be brought to the 

ir, and put to anſwer, &c. 346. 


Indenture. 

An Indenture is either in the firſt or third Perſon, 

19. All the Parts thereof are but one Deed in Law; 

another. It eſtops a Leſſee to plead that the Leſſor had 

doing ching in the Land, 77. But where an Intereſt paſſes 

or Mit, it works no Eſtoppel, 68, 77, nor does it Eſtop 
ttion. Þ any Caſe after the Leaſe is determined, 77, 78. 


| Indict ment. 
The different Relation of a Forfeiture on a Indict- 
ent, and an Appeal, 20, 21, 498. | 
Infant. 
An Infant may ſue by Guardian or Prochein Amy, 
d defend by Guardian, 208 ; But in many Caſes the 
B b 3 Parol 
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have his Age if he be Ten't, 251, and where hei 


Law, 120. 
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Parol ſhall demur if he be Demandant, and he {hall 


Plaintiff the Defendant ſhall not wage his Law, 391, 
He cannot alien Lands or Goods, 258, or make an; 
unavoidable Purchaſe, 3, or bind himſelf in any be 
nalty whatever, 258. He can't wage Law, 391, ng 
take any other Oath, 259, except that of Allegiance 
109, and 1s not hurt by a Default in a Precipe, 259 
neither can he be barr d of a Right of Action, gs; 
A Warranty made by him, is void, 471. A Feoffment 
471, Exchange, 86, or Leaſe T. 68, 408, is voidable 
He or his Heir general, or ſpecial, 433, may at an 
Time avoid Matters in Pais done by him during hi 
Nonage. 3, 432. But Matters of Record ſuffered þ 
him in Perſon, can be avoided during his Nonagt 
only, 199, 486, and in ſome Caſes, not at all, 4%, 
He is bound by all Conditions, 321, 322. Charges any; 
Penalties, 486, in the original Conveyance, 321, 486 
except that of doubling the Rent for Non-Payment 
33 5. See Conditions M. He may loſe his Preſentmen 
by Lapſe, his Right by Non-claim in ſome Caſes, hi 
Entry by a Remitter, or by a Deſcent to X. but þ 
no other Deſcent, 335. Being Executor, he ma 
Releaſe upon Payment, but not without, 258. 
many Caſes, an Infant born is more favour'd thai 
one in Ventre ſa Mere, 154, 334. See 498. 
Inheritance, See Heir B. E. | 

Inheritance may ſignify Land purchaſed, 24. * 
Intendment. 

The Judges ought to follow the Intendment of th 


Intereſſe Termini. 

A bare Intereſſe Termini can't be confirm'd, 39: 
Neither can it be enlarged, 361. Nor ſurrender er 
in Deed, 433. Yet it is grantable over, and ſhall pur 
to Ex ors, 71, and is not loſt by the Death of ti, 


Leſſor, 87, jc 
Foinder in Action, 262. See Fointenants. D. * 
Fointenants, and Tenants in Common. p 
Jointenants by Right are thoſe who taking in thi, 


na tu. 
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> ſhallflatural Capacity by joint Words, have a undivided 
e heſÞoſſeſſion and Eſtate, which yet may have ſeyeral 
391. Bimitations, 265. Jointen'ts by Wrong, are thoſe who 
iake aufhiſſeiſe another to their own Uſe, Sc. 266, 274. 


Ten'ts in Common are thoſe who have an undiyi- 
ed Poſſeſſion, but ſeveral Eftates, 275, as where a 
ointen't aliens his Part, 275, or a Jointen't in Fee 
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| that belongs to him to another, 276, or a ſole 
en't enfeoffs another of an undivided Part, 276, or 
ants Land jointly to Perſons who take in ſeveral 
apacities, 275, or to A. to hold for Life, to B. for 
ears, 273, or one Moiety to A. another to B. 275, 
rby Conveyance veſting at ſeveral Times, as by 
Yay of Remainder to the Heirs of A. and B. then 
wing, 274. Sec Grants. 

A Grant to 2 Men, Sc. and the Aeirs of their 2 
dies, gives them a joint Eſtate for their Lives, and 
veral Inheritances, 267. 268. A Leaſeto A. and B. and 
ie Heirs of 4. gives a joint Eſtate for Life to both, 
id the Fee to 4. 269, which is executed as to ſome 

poſes, and not as others, 270, 377. 

A Right of Entry and of Action may ſtand in Joins 
Ire, but a Rent pended, and a Rent in Poſſeſſion 
nnot, 273, 274, Alſo a Man may he poſſeſs'd joint- 
, 267, or in Common, 282. Of Chattels, or Things 
Actions, 361. And a joint Stock between any but 
lerchaats ſhall go to the Survivor, 267: 

When a temporary Cauſe, which ſevered a Join» 
e is determined, the ſointure revives, 274, 276, 277. 


4. 


C of thi 


d, 39 Jointen'ts are ſeiſed, per my per Tout, 271, and a 
render ent reſerved to one of them in a Leaſe by all, ſhall 
ſhall ſhure to them all, unleſs it be by Indenture, 277, 
of tio, 301. And an Act done to or by one Jointenant, 
joint Grantee, in many Caſes is effectual for them 

). l, 83, $4, 112, 320, 419, yet if they agree ſeverally 
reſent to a Church, the Ordinary may accept or 


2 fuſe the Preſentment of either of them, 272. —_ 
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akes a Leaſe Fa 276, 277, 278, Or a Jointen't L. 
akes a Leaſe T. 277, Or a joint Leſſee L. grants 


- — x —ä aa wo . 


9e * 


if Parceners can't agree, he muſt accept th 
ſentee of the Eldeſt, or of her Iſſue or Ame g | 


Py 


; . 
[| 331. They ſhall do Homage jointly, but the eldes 
1 Parcener ſhall do it for all the Tak <4 a Subje&, - : 
i (if they be within Age) to X. alſo, 111, 112. A 
C. 
n 


| Each Jointenant has a Right to diſpoſe of no mon g 
| than his own Part, 432, and if he die without 
— 'F diſpoſing of it, his Part ſhall go to the Survivor, wh 
— ſhall avoid any Deviſe, 271; Incumbrance, 270, fff c 
1 Eſtoppel, 270, but not an Intereſt for Years in the 

| Land it ſelf, actually veſted in another, 270. 


in many Caſes, Parceners ſhall join, 252, 280. Bu 


[ 
[| In real and mixed Actions, Jointenants, 279, ani 
| Ten'ts in Common ſhall ſever in ſuch Actions, 2:9 


but ſhall join in an Aſſiſe for a Thing entire, reſer'@ tr 
for Rent; 279, 280, and in Quare Impedit, Ravilth It 
5 ment of Ward, Detinue of Charters, c. yet one ofthenſ g 
| can't bar the other by Releaſe, &c. 280; Alſo the 
| ſhall join in all perſonal Actions which concern nc 
| 
| 
| 


the Title, but the Profits, 281; And in Debt again 


i | their Leſſee, but ſhall ſever in Avowry, 281, 282. Wh 4 
1 Jointenants or Parceners have a joint Remedy, uff a] 
Fx one recovers, both may enter, 274, 464; In an 
8 Qion of Waſte in the Tenuit, one Jointenant by! 
| Releaſe may bar the other, but not in an A&ion in 
1 Waſte in the Tenet, 456. | | 
11 Common Law gave no Action againſt a Tent. 
11 Common, c. taking the whole Profits, 282, but 

Cit gives an Aſſiſe or Ejectment againſt him, actualſi . 

„ ouſting his Companion, 282; And an Action on t 
| Caſe for doing ſome Acts to the Deſtruction of f 

Inheritance, 283; And the Statute of Glocefter gif 

a particular Action of Waſte, 283. 5 
E. 

Jointen't, Sc. at Law might make a Partition! pe 
Deed, 256, 272, and at this Day they are comp 


ble by Writ to make Partition, 262. 
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ee, 24h A Partition between Jointen'ts by Force of the 

e eldell Statute, deſtroys not a Warranty annexed to their 

C&, and Lands, as a Partition at ee . does, 272, 273 
A Releaſe by one of them to his Companion, hurts 
not the Warranty; A Feoffment by him to a Stran- 

no mon ger, extinguiſhes it for the Feotfor's Part, 492. 

without F. 

or, u A Jointen't cannot infeoff, but may releaſe to his 

270, Companion, a Ten't in Common may infeoff, but 

m duch can't releaſe, a Parcener may do either, 284, 231. 


Fointure, 54, 425, 467. 
Ireland. 214. 


Iſſue. 
An. Iſſue is a. ſingle, certain, material, 188, anck 
J triabte, 189, Point; not à negative Pregnant: 1899 
It ought to conſiſt of an-expreſs Affirmative and Ne- 
* except in ſome ſpecial Caſes, 189; Being ta- 
en generally, it refers to the Count, 188; If the Sub- 
ſtance — it be found, it is ſufficient, 172, 173, 317, 
777 378. | 5 
f Pleas amounting to the general Iſſue are not to be 
allowed, 405. 
Fudgment. 
The Entry of the Judgment is the ſame on a Plea 
in Bar, or to the Writ, 463. 
Judgment final is given in Attaint, Law Wager, 
and Writ of Right, 390. 
A Judgment jw one's own Debt, binds the Land 
from the Time of the Judgment only, 157- 


2 . 
By ancient Courſe, 24 Jurom ought to be return'd, 
235, and every one ought to be Liber & Lepalis, 235. 
See Challenge. 
They may find a collateral Warranty, and an Eſtop- 
pel which binds the Intereſt of the Land, 317, and 
they may find a tranſitory Matter in any County, 


37% 
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Afrer they are gone from the Bar, they muſt he 
kept up cloſe, 318, and if they receive an Evidence 
from either Party, which was not produced in Court, 
or eat at his Charge, the Verdict ſhall be ſet aſide, 
317- 
In criminal Cauſes of Life or Member, they can't 
be diſcharged till they have given a Verdict in Court, 
318. 
They may either give a general or ſpecial Verdit 
at their Election in any Caſe whatever, 316, 318: 
See Iſſue Verdict, Venue, Evidence. 6 
Fuſtification. See Evidence, | 

King. ( 

K. may take a Chattel in Succeſſion, 12; May take Ii 

I 

v 


a Fee without the Word Heirs, 15; May reſerve 
Rent out of a 'Thing incorporeal, 73; Preſents to 
Churches in the — a Biſhoprick, 141. Can't 
be Nonſuit ; 213, can't be barr'd by Warranty with- I 
out Aſſets, 28; Nor by any Laches, in not claiming x 
in Time, 178, can't diſpenſe with the Statute of Si- 5 
mony, 178, or with that againft buying of Offices, 
323, as he may with thoſe of Mortmain. 148. Qui 
Emptores, &c. Where he is deceiv'd, his Grant is 
void, 13, 38 ; The Clauſe of his Teſftibus in his Grants, ſly 
is at this Day changed for Teſte meipſo, except in Pa- 
tents of Nobility, 10. See Capite. 

| Knight-Service. 
| Knight-Service was aboliſhed by 12 Car. 2. 125; See 
Devifes, Eſcuage, Guardian and Ward, 
| F Laches. 

F To what Perſons Laches is not imputable ; Sec By 

| | ron and Feme E. Infants, Ideots, Impriſonment, Entry B. &; 

Lapſe, 439, 441. 
Leaſes. 
A. = 
A Leaſe is the Transferring of an Eſtate for Life, 


Years or at Will, 61; Proper Words for this * 
| Pole, 


wſt be 
idence 
Court, 
aſide, 


can't 
Court, 


erdidt 
318: 


y take 
eſerve 
nts to 
Can't 
with- 
aiming 
of Si- 
ffices, 
Quia 
ant is 
rants, 
in Pa- 


for L. determinable, 6o, for ever 
ſtate for Life, except in ſome ſpecial Caſes, 60; A 
Leaſe by Ten't T. 61; A Grant b 
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ſe, are Grant, Demiſe, c. 69, yet if they tranſ- 
fer no Intereſt, 68, they amount not to a Leaſe, 67, 
68, and in ſuch Caſe the Leſſee may plead Non demiſit 
to an Aion of Debt for the Rent reſerved, unleſs 
the Leaſe were by Indenture, 76. 

At this Day every Leſſor may diſtrain, or have Debt 
for Rent reſerycd out of a manurable Tenement, 73, 
whereof he was in Poſſeſhon at the Time, 76, 216; 
Or the Remainder or Reverſion thereof, 73, and he 
may have Debt for a Sum made payable on the Leaſe. 
of a Thing incorporeal, 73, 103. 

No Leaſe by Ten't T. 63; Husband ſeis'd in the 
Right of the Wife, 63, or Eccleſiaſtical Corporation 
(See Corporation) is good after the Death of the Leſſor, 
if not conform'd to the Rules preſcribed by 32 H. 8. 
1 El, &fc. 63, 64, 65, 66? And in ſome Caſes they are 
void, in others voidable, 78. See Acceptance. 

A Leflee of Land with Mines, in which there were 
Mines before, cannot dig for new, 97; Every Leſſee 
L. or J. may take reaſonable Botes, 59, 23, and are 
Subje& to an Action of Waſte, 90, 101; See Waſte. 


B. 


A general Grant by a Ten't in Fee, 60. Of a Thing 
lying in Grant, or with Livery of a Thing lying in 
Livery without any Limitation, paſs an Eftate for the 
Leſſee's Life, abſolute, 60. Such Grants, with a Li- 
mitation during ſome uncertain Time, paſs an Eftate 
uncertain E- 


Leſſee L. of his 
ſtare to another, 59, makes the Leſſee or Grantee, 
en't puy autre Vie, whoſe Eftate ſhall go to his Heirs, 


if nam'd in the Leaſe or Grant, if not, to his Ex'ors, 


59. ä 
And Eſtate for one's own Life is an higher Eſtate, 
han an Eſtate for another's Life, 59, and the latter: 


may be drowned in the former, or derived out of it, 


nd leave a Reverſion in the Ten't, 59, 60. 


C. 
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C. 

A Leaſe T. muſt have a certain Beginning and a 
certain End, when it is limited to take Effect, yet it 
may begin on an uncertain Contingent, or be made 
certain 1 Reference, or determinable upon Death, 


63, 69; If it have no Beginning limited, it ſhall begin 
fi om the Delivery, 72, 73. 

It may in ſome Caſes be avoided by one, and be- 
come in Force againſt another, 68, 71. 

A Leaſe T. by one out of Poſſeſſion is void, and 
can't be made good by a ſecond Delivery on the 


Land, 81. | 
A Leaſe L. may ſupport a Leaſe T. non e converſe, 98, 


See Intereſſe Termini, and . . H. 


A Leaſe at the Will of the Leflor or Leſſee, 98, 
or a Deed of Feoffment without Livery, is in Law 
Leaſe W. 101; No ſuch Leafe can be transferr'd from 
one to another, 101, or Subject the Leſſee to an Adi. 
on for permiſſive Waſte, 101. 

A Leaſe W. may be determined either by the Leſſor 
expreſly forbidding the Leſſee to occupy, 100, or by 
his doing an Act which would be a Treſpaſs if th: 
Leaſe continued, 100, or by the Death of the Leſſor, 
102, or Leſſee, 109, (except inthe Caſe of Jointent's 
100, but not by Marriage. 

When a Leaſe V. is determined by the Leſſor, 99 
or any uncertain lawful Eſtate is determined mere 
by the Act of God, 99, the Ten't ſhall have fre: 

try, Egreſs, and Regreſs, 98, 101, to cut down th: 
Corn ſown by him, and ſuch other Things as yield a 
annual Increaſe, and to carry off his Goods, 98, 101 


Leet, 152. 

Leper, 12, 62, 208. 

Lien Real and Perſonal, how different, 48. 
494. | 

Legeance. See Alien 


Limitati 


1 2 
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Limitation. 
et it ppords of Limitation, 324; If I make a Leaſe I to 


nde two, Proviſe, that if the Leſſees die, I may re- enter, 
ath, both muſt die before I can enter, 308. See Conditi- 


* 075 G. 

| be- Limitation of Writs, 173. 

and Livery of Lands holden by Kt. Service, 123, 
the 124. 

, 98, Livery of Seiſin. 


Livery of Seiſin is not good by a bare Act without 
Words, 84; Nor can it paſs a Freehold in Future, for 
, 9% ff which Cauſe a Remainder to the Heirs of B. limited 
aw a on a Leaſe Y. to A. is void, 304, but it may be made 
from] on a Deed dated out of the Realm, 318; And may 
Adi. paſs not only movable, but immoyable Inheritances, 
do; Being made of Parcel of Land in one County, in 
the Name of all in the ſame County, it paſſes all, 85, 
342; Being made on two diſtin& Grants, having dif- 
ferent Limitations of the ſame Land it enures by 
Moieties, 30. 

Livery actually made upon the Land, is called a 
a Livery in Deed, 78, 79; Livery within View of the 
Land, is called Livery in Law, 79, which muſt be 
made to the ſame Perſon who is to take the Freehold, 
84, and executed by Entry in the Life of both Parties, 


79. 

If a Deed of Feoffment, (without which at this Day 
no Freehold can paſs by Livery, 78, be made ro 
two and their Heirs, Livery to one of them, Secun- 
dum formam Carte, paſles a Fee to both, 80. And if a 
Leaſe T. be made to A. Remainder to B. in Fee, Li- 
very given to 4. before he has entred by Force of the 
Leaſe, veſts the Remaider in B. 83, 84, But Livery 
made on a Leaſe Y. or on a Grant of Land to hold 
after the Grantor's Death, paſſes nothing, 80. . ” 
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Deed of Feoffment be made without Condition, and I La 
Livery by Force of it be made on Condition, nothing || for 
paſſes by the Deed, 311. See Corporation. Juc 
Lord and Ten't, See Tenure, Meſnalty, Avowry, 
Lunatick, 336. 
Maintenance, 472. 
Manor. 


A Freehold in Poſſeſſion can't be parcel of the Re- 
verſion of a Manor expectant on a State of Free- 
hold, 422, 423. See Rent. A. 


Marriage. See Baron and Feme. A. 


Marqueſs. Sce Nobility. A 
| Maxim. res 
Affectio tua nomen imponit Operi tuo, 85. 150, 
Conſenſus tollit Errorem, 187. of tl 
Ceſſante Ratione Legis ceſſat Lex, 115. 
Ceſſante Cauſa ceſſat Effectus, 121. St. 


Omne magis dignum trahit ad ſe minus Dignum, 382, vilti 
8 Ratihabitio retrotrabiour, &c. See Agreement 
and Expoſetien. 

Mayhem, 191, 
Melius inquirendum, 126, 
Merger de I Eſtate. See Eſtate. 


| Meſne. 

A Meſnalty is extin& by the Lord Paramount's Pur. 
chaſe of the Tenancy, 231, or by an Eſcheat of the 
Tenancy, or of an inferior Meſnalty, 151, and being 
extinct as to the Fee-Simple, it cannot continue as to 
a particular Eſtate, 231, 232, 375, 

A Writ of Meſne may either be brought at Common 

| Lav, 
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and Law, or by Force of W. 2. by which the Ten't” may 
ing forejudge the Meſne, making a ſecond Default after 
Judgment of Acquittal had againſt him, 152, 153. 
Meſſuagium, 7, 191. 
Miſcontinuance, 4.23. 
Modo & Forma, where immaterial, Sc, 
376. 
Monaſteries, 148. 
Monk. See Profeſſion. : 
Mortgage, 290. See Condition, C. D. E. 
Mort main. | 
Any real Hereditament given in Mortmain, is forfei- 
ted, 2, 3, unleſs the Gift be made with K's Licenſe, 
which always was effectual, without any Non obſtante, 


150, and 1s good at this Day without the Concurrence 
of the Meſne Lords, 149. 


Mute. 
Standing mute in High Treaſon amounts to a Con- 
82, Fviction, 499. 
Names of Purchaſe, 3, 4. 
ent Neif. Sce Villien. 
Nobility. 
One may be made Noble for Life, not for Years, 25. 
\ Woman becomes Noble by marrying a Peer, and 
Ignoble again by marrying a Commoner, 25. One 
annot have an Inherirance in Nobility by Letters 
patents, without « Limitation to his Heirs, but by 
Vrit he may, 15: on the other Side, a Man may be 
nobled by Letters Patents, without ever — in 
parliament, 24, 25, but neither by being called by 
Vrit to Parliament, or receiving Lands to hold per 
Baroniam, unleſs he alſo fit in Parliament, 25, 145. 
No Peer can challenge a Peer, 239, or be of a Jury 
o try a Commoner. 


Re- 
ee 


, Anciently all Earls and Barons had Earldoms and 
3 Baronies 
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Baronies, which K. would not ſuffer to be divided, 


131; And a Barony was 400 Marks Annum, an 
Earldom 400 Pounds, a Marquiſdom 800 Marks, a 
Dukedom 800 Pounds, 114; An Earldom may be di- 
vided between Parceners, the Honour can't, 253. 
Nomine Pane, 250. 
Nonage. See Inf, Ant. 
Who ſhall take Advantage thereof, 432, 433. 
For _ — of one Parcener, the Parol ſhall 
demur againft all, 251. 
| Nonclaim, where a Bar, 351. 
Non compos ; See Ideot. 
| Nonſuit. 
Nonſuit is not peremptory, except in Q. Impedi, 
Nativo Babendo, W e and Attaint, 211. | 
In Perſonal Actions, the Nonſuit of one is regularly 
the Nonſuit of all, but not in real, 212. 
One may be Nonſuit after an interlocutory Award, 
but not at this Day after Verdict, 213) Sce Xing. 


Nontenure, 462, 463. 
Notice. See Conditions E. 


Occupant, 58, 59. 
A ſpecial Occupant is puniſhable in Waſte, 95. 


F Office. 

No Office concerning the Publick is grantable toon 
unskilful, 5, or to one who contracts to give any Thin 
for it, 323; Nor is a judicial Office grantable in Re 
verſion, 5. All Offices are forfeited by a Neglect 
the actual Damage of the Lord, but not by bare No 
Attendance, unleſs they concern the Publick, 3: 
They can't be exercis'd by Deputy, unleſs they be { 
cially granted to be ſo, 323. 

An Officer for Life, whoſe Fee is.taken out of t 
Profits of the Office, can't be diſcharged of his 8 
vice, 321. | ; | 
. is ſaid to be ſeiz'd of an Office in Reſped of 
Power to grant it, 3. See Steward. Off 
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Office or Inquiſition. 


ed, 2 E. 6, 8. Saves the Subject from being conelu- 
an ded, and gives a Traverſe in many Caſes where there 
41 was none at Law, 126. 


Ordinary, 147 ; See Excommunication, Parſon and 
Viſitor, 


Outlawry. 


Outlawry may be avoided before the Quinto exattus, 
nal by an Appearance in Deed, or of Record, 193, 194; 
do ow a” Is given by the Coroners in all Places, 
but London, 385, when it appears of Record, 193, 385, 
it, forfeits the Outlaw's Good, and diſables him to 
bring any Action in his Own Right, except Error or 
Attaint, 193; When the Ground of the Action is for- 
od, feited by it, it may be pleaded in Bar, and then it 
veeds not be ſhewn forth preſently, as it muſt be when 
it is pleaded in Diſability, 193. 
At this Day none but the Sheriff can execute one 
outlaw'd for Felony, 194. | 
In what Caſes Proceſs of Outlawry lies, 894. 


Parceners. 


A Man's Daughters or Siſters being his Heirs, and 
entring into his Land, are called Parceners at Com- 
mon-Law, 250, 251; (Sce Gavelkind.) All of whom 

; make but one Heir, 231, and if one of them be at- 
tainted, cannot take as Purchaſers, by the Name of 
| Heirs, 251; In many Caſes before Partition, they may 
hind join in a Precipe, and may be _joyn'd in one brought 
gel gainſt them, 251, 252, yer if any of them die, her 
n . hare ſhall not ſuryive, but deſcend, 252. 
,-Not B. 
, zu They may make Partition either between them all, 
e ſſe or Part of them only, 265, expreſs or implied, 253; 
They may make an expreſs Partition 5 Ways where- 
f t of 4 are by Conſent, 253, 254; and the Fifch 1s by 
Force of the Writ de Partitione facienda, 254 ; They 


are ſaid to make an implied Partition, when — of 
them 


The INDE X. 


them makes a Feoffment of her Part, 111, 255, or 
leaves a Husband Ten't by Curteſy, Sc. 255, 262; 
At Law they might make a Partition, andalſogrant a 
Rent for query thereof by Parol, 256; They may 
divide a Rent-Charge between them, and the Poſleſ- 
ſions of an Earldom, Sc. but no uncertain Inheri- 
tance, 252, 
C 


A Partition by Foree of the Writ De Patition? fac 
enda, abſolutely binds all Perſons, 7o, 257 ; Alſo an 
equal Partition of Lands in Fee or Tail, made b 
the Parties properly concerned, being under no Dil 
ability, is unavoidable; 256, 257 ; An unequal Par- 
tition made by a Ten't T. 256, or one Non Com pos, 
258, may be avoided by the Heir; an * Par- 
tion by one within Age may be avoided by the Party 
herſelf, or her Heir, 258; An unequal Partition by 
the Husband, or even an equal one to which the 
Wife was not a Party, may be avoided by the Wife 
or her Heir after the Husband's Death, 252; A Par- 
tition by which all the Anceſtor's Land in Fee is al- 
lotted to one, and his Land in T. to the other, cannot 
be avoided by the Parties, nor by the Iſſue of her 
who took the Land in T. but by the other's Iſſue it 
may, if the Land in Fee be alien'd, Sc. 259, 260. 
Every expreſs Partition between Parceners implies 

a Warranty, 489, 490, by Force whereof, any of them 
being evicted, may avoid the Partitien, 261, or being 
impleaded, may recover, pro Rata, 261; Yet a Par- 
cener, by aliening her whole Eftate, deſtroys this 
Privity, and cannot afterwards have Aid of other, but 
only to derain the Warranty Paramount, 261. 
Sec Fointen ts and Partition. 

Pardon, 500. 

Park, and Parker, 321. 

Parliament, 164. See Statutes. 

Payſon defined, 398. 1 

Parſons, Vicars, Cc. are look'd upon as ſeis'd in 

Fee, or for Life, according as it will be more or leſs 


for 


. 


in 
eſs 
for 
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for the Benefit of the Church, 71, 437 ; Leaſes Y. 
made by them are void by their Death, Leaſes L. 
voidable, 68, 43). See Confirmation. B. 


Partition. 


Partition ſhall be made between a Donee in Frank- 
Marriage, and her Siſter to whom Land in Fee is de- 
ſeended, by putting the Land given in Frank-Marriage 
in Hotchpor, together with that which deſcended, Sc. 
264, 265, | 

A Wil Partitione facienda lies againſt a Freeholder 
only, 254; In a Partition by Force of it, the eldeſt 
1s regarded no more than the youngeſt, 255. Sce Par- 
ceners, B. C. D. Fointent 3. E. 

Paſcuum, 7. 
Paſtura, 7. 
Patents. Sce King. 


Perqueſite, 174, 175, 386, 387. 
Perſonalty. | 
The Perſonalty is indiviſible, 226. See Lien and Afi 


in. 
Piracy, 499, Joo. 
Piſcary, 6, 183. 
Pleading. 
In good order you muſt plead firſt to the Juriſdi- 


Con, 192; 2dly, To the Perſon, 192; 3dly, To the 


Count; qdly, To the Writ ; 5thly, To the Action; 
402, You ought to give every Plea its proper Conclu- 
lion, 405, and alledge it direaly, 403, and neither 
make it broader nor narrower than the Writ, 402, 
and not to plead any Matter which 1s not triable, 404, 
nor double Matter, 406, 407, Nor Surplus, 405. 
Matters which prove the Writ abated, ma” be 
pleaded by the Ten't before his Default ſaved, 404; 
Any Plea in Abatement being found againſt him that 
pleads it, is peremptory, 48. 
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Bars require a common Certainty, Pleas in Abate- 
ment, or after a latter Continuance, Counts, Replica 
tions and Indictments, a greater Certainty, Eftoppels, 
the greateſt ; 402, 453 ; And all Pleas ſhall be con- 
ſtrued moſt ſtrongly againſt him that pleads them, 404, 
yet all neceſſary Circumſtances ſhall be implied, 404 
And the Omiſſion of a Circumſtance may be ſaved byF { 
other's Plea, 404, 405: Alſo Matters of Inducement, ' 
and Sentences in the Eccleſiaſtical Courts may be al- 
ledged generally, 403, 404. Alſo a Seiſin in Fee may 
be alledged generally, but regularly the Coimence- 
ment of particular Elates mult be ſhewn, 404. And 
by Force of the ancient Forms, cum J. S. ſeiſitus demi- 
ſit, is good in Connts, but not in other Pleadings, F 
403. 

Of Things lying in manual Occupation, a Man ſhallf » 
plead that he was ſeis'd in Dominico. ſuo ut de feodo, 25; 
In Pleading of a Grant of Frechold, you conclude 
Virtute cujus fuit inde ſeiſitus, in Pleading a Leaſe T. of 
Land, Virtute cujus intravit, &c. 284. 

2 Matter muſt be ſpecially anſwered, 404; Piſa 
And is not waived by any affirmative Concluſion, $29! 


405. 
A ſubſequent Plea departing from a former is vi-PY ö 


cious, 406; tout temps Priſt, is « good Plead in Dow- Y 


er, not in Aiel, &c. 48; Sce Averment, Authority, Ban 
Defence, Evidence, Iſſue, Que Eſtate, Writ. y 


Plenarty. See Advowſon. C. 4 
Poſſeſſion. See Seiſin. | 
The Poſſeſſion of a Villain in groſs can't be gain 
by Wrong, 407, 418. 5 
Præci pe. 
Paſruum, 3. & Domus, 101 : are not proper word , 
a Præcipe. . 
Premmnire. fy 
9 


Premunire diſables one to bring any Action, ſubjed 
him to Impriſonment for Life, and forfeits Land if p, 
Fee, and Goods, 195, but corrupts not the Blood 12. Une. 

* j 


lica- 


pels, 


Con- 


404, 
404, 
d by 
nent, 
e al- 
ence- 
And 


de mi- 
lings, 


ſhall 
» 25) 
clude 


1. of 


404 
afion, 


is vi- 
Dow- 
, Bay, 


gain 
Wor 


bje d 
nd 11 
d 12. 
Prer: 


he Owner's own Deed or Agreement, 26. 
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: Prerogative. See King & Capite. 
Preſcription. See Cuſtom, 
Preſentation. See Advowſon. C. 
Preſumption. 
| Violenta Preſumptio eſt plena Probatio, 10. 

The Rule, ſtabitur Preſumption; donec probetur in Con- 

arium, holds good, 110, except in Caſe of collate- 
ral Warranty, Acquittance, Filiation, and Flight for 
Felony, 478. 

Priſoner. See Impriſonment. 
Privation. See Biſbop. 
Privity. 

There are 4 Kinds of Privies, 363, Eſtoppels bind 

zone but Privies, 450, 451+ | 
Profeſſion. 

One profeſs d of any religious Order in England was 
liſabled to being any Action in his own Right, and 
ould be repreſented by his Heirs and Ex'ors, Sc. as 
f he were dead, 200, 201; But he never could there- 
y prejudice any 3d Perſon's Right, 201, 202, or give 

Wife Title of Dower, Sc. 49; Yet if a Villain or 

ard became profeſs'd, the L'd had no Remedy, but 
y Action againſt the Abbot, Cc. 208. 

A Monk's Marriage was void, a ſecular Prieſt's 
oidable, 208. 

Proprietate Probanda, 220. 
Protection, 196, 197, 198, 199, 200. 
Prote ſtation, 183. 

Proviſo. 

A Proviſo that is repugnant to the expreſs Words, 
rr would take away the Effect of a Grant, is void, 
21, 222. | 


Purchaſe. L 
Purchaſe is the Poſſeſſion of Tenements gained by 


Every 


fate, 178, 179; 
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Every Purchaſer muſt take either in a natural of tl 
politick Capacity, 3; Aliens, Infidels, Perſons at. te 
rainted, and Corporations, can purchaſe only for the fl © 
Benefit of others, 2, but all others being neither 
Monfeers, nor profeſs'd, may purchaſe for their own Uſe, 
4 ; Yet their Purchaſes are voidable, if they be un- 
der Age, Covert Baron, Non Compos, Ec. 3, 62. 

Wife or eldeſt Son of B. Earl of P. Oc. are 

ood Names of Purchaſe, tho' the Chriftian 

ame be miſtaken, 4; Alſo Heir, 4, or Heir Fe-! 
Female, 35, or Heir Male of B. 37, are good Names] the 
of Purchaſe ; yet no one can take an entire Fee, 38, 
251, by the word Heir, as a Purchaſer, who is not 
abſolutely and compleatly Heir, 16, 38, 251, nor can 
any Heir take as a Purchaſer by ſuch Name, by Force 
of a Limitation made by his own Anceſtor, 31, 32, or 
by the ſame Conveyance, by which the Anceſtor took 
an Eſtate for Life, 32, 20, 482, 

Both Land and the Houſes built upon it, paſt by 
the word Terra, 5, both Things compound and ſimple 
of ſeveral Natures, paſs by general Words, 6, 7. 


Quare Impedit, fee Advowſon, B. & Cons 
ſance. 
Quarentine, 47. 
Que Eſtate. 


No one can make a Title to himſelf by Preſeripti 
on, to Things in groſs, lying in Grant by a Que E 
Nor can one plead a Que Eſtate 1.” 

himſelf of a Leaſe Y. 179. 
Queen, 202, 203. | 

Quia Emptores Terrarum, 63, 149, 150, 216. Wp hi 

Quid Furis clamat, 416. eo 


Qaod ei de forceat. nent 

Ten't T. or L. loſing by Default may have a Ou) 3 
ei deforceat by the expreſs Words of W. 2, and the Huſffen t 
band of 'Fen't L. loſing by Default, may haye it H. C 
> 11 


——— 
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| of the Equity thereof. Alſo Ten't in Dower or by Cur- 


teſy, loſing by Default in an Action of Waſte, are not 
he excluded — the Benefit of it, for the Default is 
* the principal Cauſe of the Judgment, c. 454, 453. 
Uſe, Ranſom, 191. 
un. Rationabili parte Bonorum, 264. 
Raviſhment of Ward, 139, 209. 
are 
ſian Realm. 


- Fell Infra quatuor Maria is by Conſtruction to be within 
ameil the Realm of England, 333, 347. See Foreign. 


„38, Rebutter, 466. 
5 = Records, See Courts, 
Force _ 


The Recoverers in a common Recovery could not 
diſtrain, nor have Waſte, or Debt before Attornment, 
Till they were impowered by Statute, 160, 161 ; The 
& by ſudgment to recover in Value, binds the Right of 
imple he Entail before Execution ſued, 461, 462. See fal- 
. fying Recoveries. 


Conn Rediſſeiſin, 234, 235. 
Relation, 306. See Fiftion and Agree- 


ment. 
Releaſes. 


A. 

Releaſes are either of a Right to Land or of AQi- 

ns, Cc. and are either expreſs or implied, 350, 351, 
in expreſs Releaſe is where one by Deed having in it 
ie words Releaſe, quit Claim, or Grant to hold the 
ind diſcharged of Rent, or ſuch like expreſly gives 

216. Ep his Right, 350, 351 ; An implied Releaſe, which 
5; conſtrued more fayourably than an expreſs one, 

zi, is where a Man does an AQ, which in Judg- 

nent of Law amounts to a Releaſe, as where a Lord 

a Ou 351, or one who has ancient Right, diſſeiſes the 

he Nufffen' t, and makes a Feoffment, 351, or where a Ten't 
e it bY Curteſy initiate, 43, or Feoftor, &c. who — 1 
0 ä o 


2, or 


eripti 
Que E 
ſtate | 
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Power of Revocation, makes a Feoffment, 325, « 
where an Obligee makes the Obligor his Ex or, a 
becomes his Ex or or Wife, 351. 


B. 


A Releaſe of a bare arg given to a Strange 
is void, 325, 352 ; So alſo is a Releaſe of a bare Po! 
ſibility, as where a Son in the Father's Life releaſe 
all his Right to the Father's Diſſeiſor without War 
ranty, or a Conuſee before Execution, releaſes all hi 
Right in the Land to the Conuſor, 353 ; or a Plain 
tiff in the K'ng's-Bench, releaſes all Demands to the 
Bail; 353, yet a Feoffment made by the Son of thi 
Father's Land, will bar him after the Father's Death 
but not his Iſſue after his own Death; 352 ; Alſo 
Right to a Reverſion may be preſently releaſe 


2 
z Releaſes of Right to Land, either enure by Wa 
of Mitter le Droit, or of enlarging an Eſtate, or 
Mitter / Eſtate, or of Extinguiſhment, 367. 
C. 


A Relcaſe of the firſt Sort may be made for Part ff 
the Land, but not for Part of the Releaſor's Eſtate 
366; If it releaſe a Right to a Freehold it muſt b: 
made to one who has ſuch Eſtate in Deed or Lav, i 
Poſſeſſion, Reverſion or Remainder, actually veſt 
in him, 353, but if itreleaſe a Right to a Chattel or elf 
ly, it may be made to one Poſſeſs'd for Years, 351. 
Alſo a Releaſe from a Demandant, (but from no« R 
ther Perſon,) 381, to a Vouchee, or Ten't to a Pr | ; 
i 3 having alien'd, 1s good, 353, 381; Alſo a Rele: 1 
O 
C 


a Right to Dower, may be made to a Guardian 
hivalry, 354; And a Releaſe of an Annuity tothi 
Patron in Vacation, 353. * 


D. | R1 


A Releaſe by a Lord, 357, or by a Donor or IA 
ſor, 35S, to his Ten't being diſſeis'd, diſcharges t 
Seigniory, &% A Releaſe by a Lord to his * 


* 


— — 
— — 
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5, orffluving made a Feoffment, diſcharges the Arrears z 
r, oro; A Releaſe by a Donor to the Donee having diſ- 
antinued, diſcharges the Rent, 357; But the Re- 
aſe of the Grantee of a Rent-Charge to the Grantor 
ing difleis'd, is void, 357, 338. 

> Pol E. 


leaſe Of Releaſes by one whoſe Entry is lawful, ſome 
War Pure by Way of Miter le Droit only, which transfer 
all high: whole Right of the Releaſee to the Releaſor ex- 
Plainjuſively of all others, as much as if the Releaſor had 
o thtred, and made a Feoffment or Grant to him, 367, 
of thahd make his wrongful Eſtate become rightful, 366, 
JeathKhd amount as it were to a new Purchaſe, 372; A 
Alſo eleaſe enures in this Manner, which is made to one 
caſedÞſeiſor by a ſole Ten't in Fee, 368, or X's Ten't 
368, being difſeis'd by Two, and joining with the 
* Waſor in a Releaſe to one of them; 368, or by the 
or eee of Two Jointent's being diſſeis d by both his 
ſors, and releaſing to one of them, 368. 
But inaſmuch as the Poſſeſſion is not actually re- 
d, no Releaſe ſhall enure to deſtroy a Warran- 
or Confirmation, or Grant of Eſtovers, c. made 
the Releaſee himſelf, or thoſe from whom he 
ims, 372, or a Condition expreſly contain'd in the 
d by which he was infeoff d, 371, $72, or a Grant 
dent, or a Feoffment, Leaſe, or Releaſe made by 
ſelf, or an Endowment of his Son's Wife by his 
t, 372. 


Part t 
Eſtate 
nuſt | 
AW, ! 
veſte 
tcl or 
„ 35 


1 0 Releaſe by one whoſe Entry is lawful, enures 
* 5 ly by Way of Mitter le Droit, and partly by Way 
eras: Extinguiſhment, when the Releaſec has his Eftate 


Title, as Feoffment, 279, 366 : Gift, Leaſe, or Mar- 
„ 369, or by Uſurpation, 279, or hath made a 
cular Eſtate before, 365, or where the Releaſor 
Right but to a particular Eſtate, 363, or to a 
ety, 369, or has only a Title of Re- entry by Foree 
Condition, 369. | 
Releaie By Ten't L. being difſeis'd, made ta & 
bolder, bars all Actions during his Life. But & 
—_—_ Releaſo 


y tot 


or L 
ges t 
Te 

ha 


= — ũ— — — 
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Releaſe by a Leſſee J. being ouſted, made to the Dil 
ſeiſor, bars neither the Entry, nor Action of the Let. 
ſor, 368. | 
A Releaſe by one who has a Right of Entry to the 
whole Eſtate, defeats all meſne Titles, 570, | 


F. 


Ten't L. taking a Releaſe from a Diſſeiſee ſhall hart 
Advantage of it during his Life, 373, yet the whole 
Right paſſes not to him, 373, for after his Death 
the Relcaſe ſhall aid him in Reverſion or Remain 
der, c. 356; if he can ſhew it, 356; Whoſoever ha 
the Remainder at the Time, whether the Releaſor 
Wife, or any other, except the Releaſor himſelf, 39; 
Alſo a Releaſe to one joint Treſpaſſor may be pleadeff 
by another; and a Releaſe to the Heir may be pleadeff 
by the Ex'or, 320, and generally where a Releaſe diff* 
charges the Ground of the Plaintiff's Action, it ma 
be . by a third Perſon, 360; But a Releaſe Q.* 
Actions real can be pleaded only by or againſt ſuc 
Perſon to, or by whom it was made, 583. 

G. 

Releaſes by one whoſe Entry is not lawful em 0. 
alſo partly by Way of Mitter le Droit, and partly I, Sr 
Way of Extinguiſhment. And the Releaſee ſhall tu x 
Advantage of the Right veſted in him by ſuh a! 
leaſe, in a Writ of Right brought againſt him, 37; 

But in all Caſes, if another, in Reſpe& of a Poll 
fion prior to that of a Releaſee, recover the Poll 
Gon from him, either by Entry or by Action, . 
naked * ſhall go with the Poſſeſſion, and no I 
of it ſhall return to the Releaſor, notwithſtandi; 

were releas*'d upon Condition, if the Condition v 
not broken before ſuch Recovery, 354, 371, 374- 
Right. 

H. 


— 
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e Dic Ngnee of the whole Term, 408, or to the Husband 
e Left fach « Ten't, 364, or by a Feoffee to the 7 4 
at Common-Law, 363, or by a Remainder Man to 
he particular Ten't, 365: But a Releaſe by a Leſſor 
an Underleſſee of his Ten't, 365, or to a Ten't by 
afferance, is of no Force, 362. 
Alſo ſuch Releaſes require, that the Releaſee have 
Eſtate in him as being Ten't T. 3 59. L. T. W. 362, 
by Execution, &c. 364, or having a Remainder actu- 
ly veſted in him, 361; Therefore a Releaſe to one 
ho has a bare Intereſſe Termini, or to any Leſſee I. ar 


to the 


ll hare 
Whole 
Death 
2 main 


— mmon-Law before Ts 71, 361, or to a Donee 
f. 295 r Leſſee being ouſted of the Poſſeſſion, 358, or to an 
esd fant's Leſſee having granted over his Eftate, 365, 
Teadeſſ2 © enlarge the Intereſt, Eſtate or Right of the Re- 
aſe dice, but they may extinguiſh the Rent, or bar the 
it multion of the Releaſor, 358, 360. 

eaſe $4 Releaſe, but not a Confirmation, 408, by Leſſor 
tt ſed in Fee to his Leſſee T. or pur autre Vie, gives the 


eleaſee an Eſtate for his own Life, without any Words 
Enlargement, 365; But ſuch a Releaſe to a Ten't 
enlarges not his Eſtate, nor bars the Leſſor's Acti- 


1 env, of Waſte, 441 ; A Leaſe andReleaſe to F. S. and. 
rtly N Succeſſors gives him but an Eſtate for Life, 12. 
all 74 Releaſe by a Leſſor ſeiſed in Fee to the Leſſee 
ha Ma his Heirs, gives him a Fee, 364, ſuch a Releaſe 
» 313% a Leſſor ſeiſed in Tail puts the Entail in Abeyance, 
2 Pod bars the Leſſor in an Action of Waſte, 441. But 
> Poll Releaſe, Grant, or Confirmation can amount to a. 


continuance or Forfeiture, 426, 427, 436. See D 
NO {| inaance. D. 


I. 

on WReleaſes enuring by Way of Mitter le Eſtate, alſo re» 
ire Privity, but not any Words of Inheritance, 365. 
Releaſe by one Parcener of Rent made to another, 
ole Eſtate therein is ſuſpended by her Marrying 
FF Ter-tenant, paſſes the whole Eſtate of the Relea- 
, notwithſtanding ſuch Suſpenſion, 366; A Releaſs 
one jointly ſeifed with Husband and Wife made to 
Fer of them, transfers the Moiety of the Releaſor 

the Releaſee, 278, 279. ' A Ro- 
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A Releaſe by 2 to one of his Companions 
enures properly by Way of Mitter le Eſtate, and the] 
Releaſee is in the Per by the Releaſor, and Subject to an 
his Charges, Oc. 271, 278. Sce Fointenants E. A Re- lie 
leaſe to all of them, enures Partly by Way of Aitter it 
Eſtate, and Partly by Extinguiſhment, for the Re- par 
leaſces ſhall be ſuppos'd to be in from the Feoffor; Ia e 
271, 279; By ſuch Releaſe, a ſuſpended Right, Salon 
in the Releaſor, ſhall be — 279, 375, 361. Nrai 

De 

Releaſes enure by Way of Extinguiſhment only a-, 
gainſt all Perſons, when the Releaſce cannot have the] fou 
Thing releas d. Being generally made, they extin · ¶ cor 
guiſh the whole Eſtate of the Rcleaſor, 375, withoutſl bot 
any Words of Inheritance, 14, 375, tho' the Eſtate « 
the Releaſee were but for Life, 356, or ſuſpended, 374, 
yet they may be ſpecially limited for Life or Year 
375. See D. 2, 


A Releaſe of Actions real and Perſonal, bars all ſucl 
as are mix'd by the Common-Law, 383; But it is nd 
bar to any Writ of Execution, 385, except a Scire fa 
cias, 382, nor does it make a Re- entry into Land, or re 
taking of one's Goods unlawful, 383, nor can any ſueh a D 
Releaſe be pleaded to an Appeal of Felony, as a ReAlie 
leaſe of all Actions or Appeals may, 384; A RalcaſgQ4l/c 
of Actions real cannot be pleaded by any but the Ten't 
of the Land, 383, except the Diſſeiſor being Pernor a 
the Profits, who by the Statute is made liable to a re: 
Action, 384, A Releaſe of Actions perſonal diſcharge 
all Cauſes of ſuch Actions, 380, 388, and an Attaint 
E audita Querela, 388, and a Bond to pay Money at 
Day to come, 388, but not a Rent or Annuity befor 
it is due, 389, or Covenant before it is broken, 389 
or a Writ of Error to reverſe an Outlawry on an Or 
ginal, 385; A Releaſe of the Debt, &#c. diſcharges al 
Execution, 121, 387, 388. A Releaſe omnium Loquela 
rum or Querelarum, has the ſame Effect as a Releaſeo 
all Actions, but a Releaſe of all Demands or Claims 
is of all others the moſt Extenſi ve, 388. See — 


the | 
tion 
3594, 
to tl 


tors, Fointenants, D. 


J particular Seaſon, 143; But it 1s ſaid not to be due of 
Ja corporal Service, 143; On a disjunctive Reſervati- 


in- Neould not be taken in lieu of Wardſhip, nor could 


I: Donor or 3 32, or to take Place on the 
alſo no Grant of Lands or Warranty can enure by 
[Way of giving 
the Remainder out of King or Subject, 330 453 ; Yet 
Ivhere a Remainder is by 


Mdeveſt a Reverſion or Remainder without defeating 


$394, 395; Neither can you recontinue or be remitted 
Fto the particular Eſtate, without recontinuing the Re- 
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Relief. 

On the Death of a Ten't in Socage, ſo much as the 
annual Rent amounts to, is due to the Lord for Re- 
lief, and may be diſtrained for preſently, 142, unlefs 
it be of ſuch a Nature that it can't be had but ata 


on of Two Things, Relief of either of them may bs 
paid by the Heir at his Election, unleſs he have made 
Default, 143, big 

The Relief of a K'ts Fee, Barony, Sc. was the 
fourth Part of the Yearly Revenue, 114, 131; It 


both of them be due from the ſame Heir, in reſpe& 
of the ſame Land, 132. See Biſbop and Executors. 
Remainder. : 
A Remainder limited by Deed ought to veſt in ths 
Party to whom 1t is given, when the Livery 1s made 
to the particular Ten't, unleſs it be given on a Con- 
tingency, in which Caſe it muſt paſs from the Leſſor 
preſently, 482, 483, and regularly veſt in the Party 
during the particular Eſtate, 395. 
A Limitation of a Remainder to the right Heirs of 


Alienation of the Leſſor's Reverſion, c. is void, 484; 


a Remainder without a particular E- 
ſtate, 483; And where both of them are by bad Ti- 
tle, the Deveſting of the particular Eſtate, deveſts 


in many Caſes a Remainder once veſted may ſu 

ſiſt after the particular Eſtate is ceaſed; 395. And 
good Title, and the 
particular Eſtate by a bad one, this may be defeated, 
and that ſubſiſt, 395, 396; But you you can in no Caſs 


the particular Eſtate, 422, conſequently a Confirma- 
tion of the former, is a Confirmation of the latter, 


Ce 3 mainder 
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fnainder, Sc. nnleſs the Right to the Remainder 
barr'd, Sc. 395, 453: 
The Execution of the firft Eſtate executes the Ref on 
mainder, 454; Execution of a Judgment got by Aby 
rticular Ten't, may in many Caſes be ſued by hin | 
in Remainder, 338. the 
If there be Ten't L. with Remainder over, Tens dec 
L. may vouch as Aſſignee, and he alone is Ten't i vat 
the Lord's Avowry, 412, 413; And at Law if he haf mi 
loſt by Default, he in Remainder had no Remedy, 3; 
3755 3 
He who is not Party to a Deed or Fine, can tali $$ 
no unavoidable Eſtate, but by Way of Remainder onff the 
ly, 449, 450. 
Remitter. 4 
Where-ever one has a defeaſible Eſtate of Freehold] ie 
443, in Deed or Law, 459, in his own or autre Dyet 
447, either by Act of God, as Succeſſion, 456, or De 
ſcent, 460, or any Act of bis own, for which he! 
not cnargeapie with Folly, as Purchaſe, 443, 446, 0! o1 
Re-entry by Force of a Condition, 288, during Infanf] d“ 
cy, 443, 446, or Coverture, 448; Sce Baron and Fen 
E. or by Livery on a joint Deed of Feoffment madd B 
in the Abfence of the Party, 406, or by Executio Re 
of a Remainder veſted in him by a Conveyance tec 
which he is no way Party or agreeing, 459, either as 
to the whole or Part of the Land, 446, to which he 
has an ancient Right, either at the Time when ſuch 
new Eſtates come to him, or after, 443; he ſhall be fn, 
adjudged in of the ancient Right, 443, and the latte 
Ellate, whether gained by Diffeiün or Diſcontinuance 
or Recovery in a falſe or feigned Action; 460, and 
all Incumbrances, 443, and Conditions, 459, thereto 
annexed, either by the Party himſelf, or others, are 
abſolutely defeated, notwithſtanding the Infancy o 
Coverture, 443, Sc. 457 ; of the Party who has Rigi 
to any latter Eſtate. 
But one who has a bare Title of Entry, 443, or a 
Right without an Action, 445, 454, or an Action 
without a Right, 445, or a Right to an Entail bony 


* 
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”e 


by a collatetal Wartanty, 453, or a lineal Warranty 
and Aﬀers, 498, ſhall not be remitted, neither can 
one be remitted by Force of an Eſtate veſted in him 
by Operation of the Statute of Uſes, 454. 

He who has a Right of Entry, taking any Eſtate in 
the Land, muſt be remitted, yet he may be conelu- 
ded by Matter of Record, or by Indenture to take Ad- 
"en't if vantage of it, 464, 84. One —— may be re- 
he ha@ mitted without the N 464, 465. See Appendances 

nt 


ly, 3 5 
"Mb Rent is not due till the Profits are receiv'd, 214, 
in tak 389, and is loſt by an Eviction of the Land before 
der on the Day of Payment, 285, and needs not be tender- 
ed any where but upon the Land, 161, 298. 
Any Rent by which Land is holden, whether of 
| the Lord of the Fee, or of a Reverſioner, is called a 
| Rent-Service; 214, and is diſtraineble in reſpe& of 
the Fealry incident thereto, 135; A Kent reſeryed 
Jen any Conveyance at this Day, by which the whole 
Fee paſſes, or granted by the Ten't of Land with a, 
Clauſe of Diſtreſs, is called a Rent-Charge, which if 
Fit be created by an expreſs Grant af Rent out of 
Land, the Grantee has his Election fo take it as 4 
Rent or Annuity, 216, 222, if there be no Proviſo to 
the contrary, 221, See Annuity and Election. A Rent 
I reſerved on ſuch Conveyance, or granted by a Te- 
Þ nant without ſuch Clauſe, is called a Rent-Seck, 215, 
for which there is no Remedy without an actual Sei- 
|| fin, 246. See Sa 
A Rent reſery'd on a Leaſe W. or other Rents to 
which a Diſtreſs is annex'd by the Equity of the Law, 
without Fealty, are called Rents diſtrainable of com- 
mon Right, (214. See Diftreſs and Fealty.) An en- 
tire Rent cannot be a Rent-Charge, as to Part of the 
Land, or as to one Grantee, and a Rent-Seck as to 
igt che other, but it may be a Rent-Charge for Life, and 
a Rent-Seck after, 223, 234; A Rent-Service may be- 
come Seck, by being expreſly ſevered by Grant trom 
the Seigniory or Reverſion, 229, or by the Lord Pa- 


und] ramount's Purchaſe of the Tenancy, 231, yet if it 
by | Cc. 4. were 
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were Part of a Manner before, it ſtill continues | 
230. | 

B, 


Rent may be reſerved by Deed-Poll, 216; as well aF,; 
by Indenture out of a corporeal Inheritance, 73, h. 
any Conyeyance which paſſes an Eſtate, but by 1 
caly out of a Thing incorporeal, 73, 216 ; It can be 
reſeryed to none but the Leſſor, 74, 300; And i 
a Leaſe by Two, ſo far as the Eſtate is derived from 
either of them, ſo far ſhall the Rent enure to him, 30» 
Hence it 1s, that Rent reſerved to one Jointen't with 
ont Indenture on a Leaſe by Two, ſhall enure to both 
74, 277, 278, 300; Yet if the Ten't of Land, and al 
Stranger join in a Feoffment rendring Rent, and the 
Feoffee grant that they may diſtrain for it, both mayſſye; 
diſtrain, becauſe both are Parties, 300; Rent general. 
ly reſerved, enures as the Reverſion does, 73, but Rent 
reſerved ſpecially to the Leſſor, or to him or his Heirs, 
determines by his Death, 74, 151; A Reſervation to 
the Heirs, excluding the Leſſor, is void, 151, but a A 
Reſervation of 20s. to him, of a Pound of Cummin 
to them, is good, 500. 

C. 
a 


A Rent- Service ſhall be apportioned by a Purchaſe Ar 
of Part of the Land by the Lord or Reverſioner, but 
if it be ſuſpended in Part by his Wrong, it is ſuſpen. 
ded in the whole, 224, 225; A Rent-Charge is wholly 
extinguiſhed by the Grantee's Purchaſe of Part of the 
Land, 225; Yet it may be extinct, or ſuſpended for 
Part by Act of Law, 226, alſo it may be divided by a 
Grant of Part thereof, or releas'd for Part 225, and if 
it wholly determines as a Rent without any Default in 
the Grantee, the Law gives a Writ of Annuity, but 
not where it 1s apportioned only, 226 ; If Part of 
Land out of which a Rent is granted, be evicted by A 
a Title Paramount, either in a Grantee or a Stranger, ſhim 

* 


the whole ſhall Iſſue out of the Reſidue, 227, 228; * 
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part of Land be evifted, out of which a Rent inci- 
ent to a Reverſion is reſerved, the Rent ſhall be ap- 
ortion d, 227, 228; Any Rent created by Grant, is 
teftroy'd by Cancelling the Deed, 409. 

D. 


At this Day Ex'ors, Sc. may recover Arrears of 
y Rent due to Teſtator, 250; And a Leſſor L. ma 
Ne Debt for Rent, 72; See Diſſeiſins, Grants, Leaſes 


ad Seiſin. 

Replevin. 
Replevin is either by Writ or Plaint, 220 ; It muſt 
e brought by one who has an abſolute Property in 
de Goods, and cannot be brought by Two who have 
vera! Properties in them, 220. 


les * 


vella 
35 b) 
0 5 


an be 


nd 1 


both 
and ; 
al the 
| may 
ieral- 


Rent Replication. See Pleading. 
leirs, Reſceit. See Baron and Fme. C. 


In to 
but a 
nmin 


Reſcous defined, 2.46. 


An innocent Perſon arreſted for Felony, withont a 
atias, may reſcue himſelf, 247, 248. See Diſtreſs, C. 
Reſervation. Sec Exception and Rents. B. 

Any Thing foreign or domeſtick, 142, lying in Ren- 
er, Office, or Attendance, may be reſerved on a 
aſe, c. 214. 

On a Feoffment at Common- Law, or Gift T. at this 
ay, if no ſpecial Tenure be reſery'd, the Ten't holds 
y the ſame Services by which the Feoffor or Donor 


chaſe 
„ but 
ſpen. 
10lly 
f the 
1 for 


by a eld, 33. 

nd if Reſponſalis, 193, 

* Retraxit, 211. 

1 of Reverſion. 

1 by A Reverſion is the Reſidue of the Eſtate left in 
ger, ſhim who makes a particular Eſtate, 31, 32; It is al- 
But rays attended with Fealty, as an inſeparable Incident, 


if Piz, being generally granted, it carries the Rent, &. 
Ce 5 boge- 


- 
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together with it, but a general Grant of Rent paſſe 
not the Reverſion, 231, 418. ; | 

Where but one particular Eftate paſſes in a Gift o 
Leaſe, there is but one Reverfion, 33; But where the 15 
particular Eſtates are ſeveral, there are ſeveral Re“ 
verſions alſo, 267, 268. By the Severance of the Free 
hold of a joint-Eftate, the Reverſion is ſevered, 277, 


Revocation. 


A Power of Revocation can be reſerved only on - 
Conveyance, operating by the Statute of Uſes, 3:4J;he 
325 ; Being reſerved to one from whom the Eſtaidſ for 

aſſeth, it may be extinguiſhed by Releaſe, Fine, o Ri, 
— as to the Whole or Part of the Land, 303 / 


27. La) 
N The ſame Conveyance may revoke. the old UſesYn 
and limit new, 325. Af 

Right. 


The word Right is proper where an Eftate is de 
veſted, 441, yet in ſome Conveyances it includes the 
Eſtate in Eſſe, 441; And in a Releaſe it extends to 
Title, Oc. 352, 442+ 

A bare naked Right cannot be transferr'd at all h 
any Act of a Subject, 354; And if a meer Right 
together with a wrongful Poſſeſſion be transferr'd by 
Releaſe or otherwiſe, it is defeated by Defeating 0 
the Poſſeſſion, 354, 355,Yet a naked Right veſted in one 
by Act of Law, being coupled with a wrongful Pos 
ſeſſion, continues after the Poſſeſſion is defeated, 355 
by 32 H. 8. 9. He who buys or ſells a pretendec 
Right to Land, whereof he has not been in Pofſeſſior 
& Year before, Forfeits. the whole Value thereof, 4-: 


Mit of Right. 1 

A Writ of Right is not maintainable without a Sei 
Gn, which if it be not found in the Time of the King 
wherein it 15 alledged the Demandant may be barr'd 
290: yet in ſome Caſes it may be ſupported by a De 
able, 377, and even by a wrongful Poſſeſſion, 377 
9. — 


paſſe 


„ 477 


a Sei 
King 
arr'd 
a De 
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$353; Where one 


for a Contem 
Right he ſeiſel 


by ſome ſpecial Service to be 


The 


II lies not for one who has Right of Entry, where 
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another has the mere Right of the Land, 373, 383. 

The Oath of the jury ina Writ of Right is abſolute 

rit of Right may be jointly 
brought by Two, 432, : | 
Riots and Routs, 343. 
Scire facias, 387, 468. See Execution. 
9 Seiſin. 

The actual Poſſeſſion of a Leſſoe Y. or Guardian is 
the actual Poſſeſſion of the Frecholder, 22, X's Seiſin 
t, is the Poſſeſſion of him in whoſe 
334. ad 

An Attornment to a Grant of Rent gives a Seiſin in 
Law, and Payment of any Thing in the Name of Sei- 
fin of the Rent, gives an actual Seiſin to maintain an 
Aſſiſe, yet it ſhall not be abated out of the Rent, 246, 


416, 
Guardian in Chivalry was poſſeſſed of the Ward- 


Inip of the Body, but not of the Land without Seiſure, 


56, See Freehold, Entry, Diſſeiſin, Poſſeſſion, Curteſy, 

Dower A. Heir D. 7 1 i 7 
| Serjeanty. 

Ten't by grand Serjeanty, is one who holds of X. 

rſonally perform'd to 

K. 114, 161, Which if it be to be done to the Perſon 


Jof X. himſelf, cannot be perform'd by a Deputy with- 


out Licence, nor in many Caſes by an Infant, Woman, 

or Gentleman, under the Degree of a Knight, 162. 
Ten't by Petit Serjeanty is one who holds of K. by 

tendring lomething yearly touching the War, 163. 


Services. 


Entire Services are multiplied by a Stranger's Pur- 
chaſe of Part of the Land, but if they are valuable 
and not pro Bono Publico, they are extin& by the Lord's 
Purchaſe of Part, 218, 229; Services incident to a 
Tenure, are not diſcharged without ſpecial Words, 
%; A Temyxe by corporal Service, 23 58 


* 
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Ten't to ſeek the Lord, if he be in England, but not 
to make a ſecond Tender thereof, after a Refuſal of 
the Firſt, unleſs the Lord had firſt requir'd it and been 
refus'd, and Rent needs needs not be tendered but on F 
the Land, 161, 297, 298. See Meſnalty, Tenure, Ser b 
jeanty, Fealty, Homage and Villain. t 
Severance, SI 3 --- 
Simony, 177, 178. See Advowſon C. 
Socage. See Guardian C. Relief and Bail, 
h Statute. 
What is a Statute ſhall be determined by the Judges 
150; The Aſſent of X. Lords and Commons, to what 
is entred on the old Parliament Rolls, ſhall be intend 
ed, tho' it do not expreſly appear, 1 50. | 
Every one is a Party, and preſum'd to conſent tc 
an Act of Parliament, 146. C1 
General Words in a Statute ſhall be intended of aff im 
lawful Act, 487 ; One Part of a Statute ſhall be ex on 
unded by another, 487; Caſes within the Meaning th: 
of the Words of Pena] Statutes, are within the Pur Se 
view thereof, 91. See King, Fee, D. and Expoſition. 
Steward. & 
How he may forfeit his Office, or be diſcharge 
thereof, 321. See Offices, A Steward of a Court-Bary 
may be retain'd by Parol, 108. 
Stray, 180, 282. pre 
Sufferance, 102, 362. 
A Surrender which may be either abſolute or con. 
- 4itional, 409, is the yielding up of a particular Eſtate 
leſs than an Inheritance to him, in the immediate 
Reverſion or Remainder, 433, of an Eſtate of Inheri 
tance, or for Life, 59, by which the Eſtate ſurrender- out 
ed is abſolutely drown'd as to the Parties themſelvesſ the 
but ill fubſiſts for the Benefit of Strangers, 251, 434, of | 
435. A Grant by a Leſſee of Two Jointen'ts, made eitl 
to one of them, enures to him alone, but a Surrender 
to one enures to both, 278. v 
An Intereſſs Termini, can't be ſurrendered by Dced one 
434 See Cofybolds. B. See 
* Survivor. 


ſal of 
d been 
but on 


vit. 
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Survivor. See Fointen'ts. 
Suſpenſion. See Extinguiſhment, 

Where a Seigniory is ſuſpended but for Part of the 
Eſtate, it continues in Being as to the Right, and may 
be granted over, if it were ever in Eſſe in the Gran- 
tor, 415. See Conditions, B. | 


Tail. See Fee. 
Tenant. 
The Force of the Word. 1. See Fee and Leaſes, 
Tender. See Conditions, D. and Services, 
Tenement, 7, 28. 


Tenure. 

All Land is holden mediately or immediately of the 
Crown, 109; But the ſame Land cannot be holden 
immediately of ſeyeral Lords, nor can it be holden of 
one Lord by Guarding the Caſtle, or doing Suit to 
the Manor of another, 131, 230. See Meſnalty and 
Services. 

Term of Years, Signification thereof, 69. 
Time, Computation thereof, 207, 208. 
Title, 352, 442. 


In many Caſes, Perſons having one Title, cannor 
prejudice one another, as Strangers may, 331, 
Town, 174- 
Treaſon. See Acceſſory and Eſcheat. 
Treſpaſs. 
No Action of Treſpaſs lay at Common-Law, with- 
actual Poſſeſſion, 102; For a Treſpaſs by Two, 
the ion may be joint, or ſeyeral, at the Election 
of the Plaintif, and may be barr'd by a Releaſe to 
either of them, 320. 
Trial. 
When Two Matters are pleaded, and the Trial of 
one will end the Whole, that ſhall be tried Firſt, 188. 
dee Certificate, Iſſue, Fury, Venue, and Verdict. 


Tythes, 


Te INDEX, 


Tythes „ 244, 245. 
Value of Marriage, 61, 130. See Guardian, B. 
Venire & Venue. 


A Venire may be from a Pariſh, but not from a Street 
fo named in the Record, 186; At this Day, in civil 
Cauſes, all Venires ſhall be De Corpore Comitatus, 18). 

The Iſſue of Non conceſſit on Letters Patents ſhall be 
tried where the Land lies, 187. 


Verdict. 


A Verdict uncertain, or finding leſs than the Iſſue, 
is wholly void, a Verdict finding more, is void only 
for the Surplus, 316, 317. It cannot be altered after 
it is recorded, 317, but ſhall be intended to be true, 
till it be reverſed by Attaint, 461. 

A privy Verdict may be given in civil Cauſes, not 
in criminal, 31 8. See Iſſue, Fury, and Venire. 

Verge, 108, | 
Veſtura Terræ, 6. 


Villain. 


The Service of a Villain is uncertain, 174. Any 
certain Intereſt purchaſed by him, 174, not being 
a bare Choſe in Action. 174, 177, may be veſted in 
the Lord by Entry or Claim, if not and before, 
176, 177- He can bring no AGtion in his own Right 
againſt the Lord, except in Appeal of Death or Rape, 
185. 192; Yet the Lord ſhall be fined at X's Suit for 
maiming him, 190. 

Every Villain is either Regardant or in Groſs, 178 
whereof the latter may be either by Preſcription, 178, 
or by a judicial Confeſhon in a Court of Record, 
184; The firſt is by Preſcription only, 178. The 
Children follow the Father by our Law, 114. 

A Villain is Infranchiſed by the Lord's bringing an 
Action againft him, or by his giving him any Intereſt, 
in Reſpect whereot he may bring an Action againſt 

the 
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the Lord, 209, 210; A Nief 1s Infranchifed by Mar- 


riage during the Coverture, 43, 208. 
A Freeman may hold by Villain Service, 174, 175, 


213. 
: Viſue. Sec Venue. 
Viſitor, 147, 439. 
Voucher. 


Voucher, which cannot be uſed in any Action where- 
in a Freehold is not demanded, except a Writ of 
Ward, 155, 1s the Calling one into Court who is 
bound to Warrant the Land, 155 ; It binds the Land 
from the Time of the Voucher, Warrantia Carte, from 
the Time of the Writ, 157, 158. 

No Voucher, except that by Force of Homage Aun- 
ceſtrel, binds the Heir as to any Lands, except thoſe 
which Deſcended from the Anceſtor who created the 
Warranty, 157, and whereof the ſame Anceſtor was 
actually Seis'd, 328; For Proceſs in Voncher, ſee 
155; For other Matters, fee Warranty, A. H. F. 


Uſe defined, 363, 364- | 

It may be either raiſed by Tranſmutation of th 
Eſtate, or out of the Eftate of the Owner of Land ; 
263 ; But cannot be limited on a Gift in Tail, 27. 

On a Feoffment without valuable Conſideration, ſo 
much of the Uſe as is not diſpoſed remains in the 
Feotfor as his ancient Uſe, 33. 

The TROP betwixt Ceſtuig; Uſe, and his Feoffees 
being once wholly diflolved, cannot be revived again 
without a new Feoffment, 159, 287. 

There cannot be two Uſes in the ſame Land in eſe 
at once, 364. See Baſtard and Deviſes. 


Uſurpation. See Advocuſon. D. 


W. 
Wager of Law, 390, 391. 


Waife, 180, 292» 
Waiſe, 189, ES” 


re. 
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Waiver of a Title, 451, 487. 
Maiviata, or Woman outlaw'd, 184. 
Ward. 


Where the Anceſtor was Ten't by Kt. Service and 
the Land came to the Heir by Deſcent, or by Force 
of a Condition, 122; The Lord had a good Title of 
Wardſhip, unleſs he had releaſed the Seigniory, 121, 
See Guardian, B. 

W. arranty. 


A, 


Warranty is a Covenant real annex'd to Tenements, 
which bars a Man to demand them himſelf, and alſo 
binds him to yield others to the Value of thoſe which 
mall be evicted by a former Title, 465, 466. 

It may be annex'd to any Conveyance, transferring, 
creating, or extinguiſhing an Eſtate, 469, 477, in u 


Thing corporeal or incorporeal ; and alſo to a Re- 


leaſe, c. made by one who was never ſeiſed, but in 
that Caſe the Voucher may be Counterpleaded, and 
= is a — whether an Aſſignee can take Benefit 

it, 470. 

Where an Eſtate granted may be enereaſed on a 
Contingency, the Warranty may be encreaſed with 
it, 483, 484. Ir ſecures againſt all Incumbrances ſuſ- 
pended or diſcharged when it was made, 469, 496. 


B, 


Warranty deſcending on an Heir, is either lincal, 
or collateral, or commencing by Diſſeiſin. 

Warranty lineal is that which deſcends td an Heir, 
who poſſibly might have claimed the Land it ſelf, as 
Heir to the ſame Anceſtor who made it, 475. 


Warranty Collateral, is that which deſcends to one 


who could no Way derive his Title to the Land from 
the Anceſtor who made it. As where my Father diſ- 


ſeiſes me, and makes a Feoffment with Warranty, 


475, ox my Uncle, 478, or younger Brother, 475 
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Releaſe with Warranty to a Diſſeiſſor, or Diſcontinnee 
of Land whereof my Father was ſeiſed, or my el- 
der Brother, &c. being Donee in T. or Leſſee L. with 
a Remainder to me, 467, makes a Feoffment with 
Warranty, 480. A Warranty made by a Parcener of 
Lands in T. on a Feoffment of the whole Land, 1s 
collateral to the Siſter as to one Moiety, and lineal 
as to the other, 479. But a Warranty by a Donee in 
ſpecial Tail, is lineal to the Iſſue for the whole Land, 
480. A Warranty by Donee taking by a Limitation 
to him, and the Heirs Male of his Body, with a Re- 
mainder to the Heirs Female of his Body, is lineal 
to the Daughters, as well as to the Sons, 482. : 
A Warranty is ſaid to commence by Diſſeiſin ei- 
ther where the Conveyance to which it is annexed 
works a Diſſeiſin, 469, or a Diſſeiſor preſently after the 
Diſſeiſin makes a Feoffment with Warranty, 469, 474. 
Or a Diſſeiſin or Abatement, c. is made with In- 
tent to make a Feoftment with Warranty, 469, 474. 


C. 


A bare Warranty cannot enlarge an Eſtate, 493, 
but at Law every lineal or collateral Warranty, de- 
cending on a Subject, 27, 475, being Heir of him thay 

ade 1t, 470, was a Bar to his Demand of the fame 
and in his own, 475, or his Wife's Right, 467, and 

Warranty made by a Woman before the Coverture 
il rebut the Demand of the Diſſeiſee Marrying her 
fterwards, 467. Ten't in ſpecial Tail has Iſſue Two 
daughters, A. and B. whereof 4. is Inheritable to 

e Entail, and B. is not, a callateral Warranty de- 
ending to them both bars B. for the Whole, 479, 
o. But a Warranty commencing by Diſſeiſin is no 
rto the Heir, whether the Wrong were done imme- 
ately to him or not, 469. | 

Father and Son are ſointen'ts L. with Remainder 

the Son in Fee, the Father aliens the whole with 


ranty;Parranty, and dies, the Son could never be barr'd 


47 Pt fo 
r Moiety, 470. 


5 


Te I N DEX 


D. 


By Glouceſter, 6. The Warranty of a Ten't by Cue. 
teſy without Aſſets, is no bar to the Heir's Demand 
of the Land of the Mother, 466. Yet if the Alienee 
confeſs the Demandant's Title, and pray the Benefit 
of the Statute, 468, and afterwards Aſſets deſcend to 
the Heir, the Alienee ſhall by Scire facias be reſtored 
to the Land, which was recovered from him, 468. 

By 11 H. 5. 20. No Warranty of a Ten't in Dower, 
479, and by 4 & 5 Anne 16: No Warranty of any 
other Ten't L. is any bar to the Heir: 467, 468, 
By W. 2. lineal Warranty without Aſſets is no Bar offf 'T 
an Eſtate T. 480, and by 4 & 5 Anne 16, collateralſ a 

Warranty made fince that Statute by one who has ne 
Inheritance, is wholly void as to the Heir, 436. 'C 


E. 


Warranty may bar a Right, which was not in they an 
Heir at the Time when it deſcended, 475, 496, but] 45 
it ſhall never bar any Eſtate which was not deveſtedyLe 
and turned to a Right at the Time when the Warran-£ 45: 
ty was made, 495; Neither ſhall it bar a meer Tuilema 
of Entry, 496. Inos 

Notwithſtanding it can't be Pleaded in Action,. 
which Leſſee T. may have; yet if the Freehold comq the 
into Queſtion, it may be Pleaded, 49). 


F. 
It always deſcends to the general Heir at Law, 1 
26, 494. See Heir, B. and never bars the Action 0 


a ſpecial Heir, 426, 494, = in ſome Caſes it make 491 
him liable to be youched together with the Heir Lan 


Law, 481. gen 


See ee 


G. 


It binds the Right whilſt it continues, and will male 

a good Title in Aſſiſe, 476, but it gives no Nighi In 
469, therefore, if it be determined by Releaſe, eitheſtre] 
expreſs by Deed, 498, or implied in Law, (as wWherquay 
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the Warrantee re; grants the whole Eſtate to the War- 
rantor, 497) or by Defeating the Eſtate War- 
ranted by Force of a Condition, 414) or by the 
Expiration of the Time for which it is granted, 493, 
or of the particular Eftate, whether in Tail, 493, or 
for Life, 494, to which it was annexed, or by the 
Eſcheat of a 6eigniory granted with Warranty, 590, 
the Right revives, | 


H, 


Civil Law binds every Seller to warrant the 
Things ſold by him, Common Law does not, without 
a Warranty in Deed or Law, 147, a 

An Expreſs Warranty may be general or ſpecial, 
153, cannot be created by Will, 490, nor by any 
Word in a Deed or Fine except Warrantizo, 496. 

But a Warranty in Law is implied in every Convey- 
ance of a Chattel real by the Words Grant or Demiſe, 
488, in a Feoffment by the Word Dedi, 488; In a 
Leaſe or Gift rendring Rent, 489; In Endowment, 
489; Exchange, 261, 490, Partition, 261, 490 Ho- 
mage Aunceſtrel, 155, 499; And in many Caſes is 
not deftroy'd by an expreſs Warranty, 489. ; 

The Warranty in Law implied in an Exchange bars 


Ithe Iſſue, having entred into the Lands taken in Ex- 


change, 490; Alſo a Warranty implied in a Gift or 
Leaſe by Ten't T. rendring Rent, 489, bars the Iſſue 
having accepted the Rent, 70, 451, but not otherwiſe 


PVithout other Aﬀets, 490. 


The Warranty implied in Exchange or Partition, 
491; and alſo an expreſs Warranty binding particular 


Lands, gives not an Execution in Value of Lands in 


general, 158. Sce Voucher. 


I. 


In all thefe Caſes, except that -of Homage Aunce” 
trel, an Aſſignee claiming under the Warranty, 4937 


nay rebut, 490, and the Aſſignee of a Leſſee i 
ent 


The IN DEX 


Rent, may both vouch and rebut the Leſſor and hi 
Heirs and Aſſigns, 489, but neither the Heir of 
Feoffor can be vouched, nor can the Heir or Aſſignes 
of a Feoffee vouch by Force of an expreſs Warranty 
unleſs they be — 491; Yet in ſome Caſes where 
one loſes by Act of Law a Warranty annexed to a 
Feoffment made to him, he may vouch the Feoffot 
of his Feoffor by Implication of Law, 492, 498, A 
Aſſignee by Deed or Parol, 493; of Part of the Land 
may vouch, and ſo may an Aſſignee of Part of the 
Eſtate, with a "rae vx os over, 492, but none ſhal 

vouch as Aſſignee who comes in by Wrong, and not 
in Privity of Eſtate, 493; Nor can any Man vouc 
as Aſſignee to himſelf, 493, 497; Yet in ſome ſpecialf 
Caſes, one may vouch himſelf together with another 
497 a 

An Infant in Ventre ſa Mere can't be vouched alone 


498. 
K. 


a 
Ol 


Wherever a Fee 1s warranted, tho' but for Life, 
Fee ſhall be recovered in Value, 488. 

There can be but one Recompence in Value of 
one Warranty in ReſpeC of one and the ſame Eſtat 
but in Reſpect cf divers Eſtates there may be ſeveral 
156, 400. See Voucher, for Warranty between Join 
tenants; See Fointenants E. 


Waſte. 

There was no Remedy 4 Law againſt a Leſſee 
or T. doing Waſte, 90, An Action of Waſte can in 
Ceaſe be brought by one who has not an immediate Ir 
| heritance actually veſted in him at the Time of t 
Writ, 90, 95, 456, for if there be an intermedia 
Remainder or Reverſion for Life in any one, 96, 365 
except the ſame Perſon who did the Wrong, 397, « 
the Reverſion be granted but for Years, 96, no A 
Eon of Waſte lies, and if the Inheritance heron 
: angu! 


n 
anging the Writ, the Action fails, 94, 382: Yet in 
ame Caſes, one who has no Inheritance veſted in him 


{nd hi 
ir of 


ſgnee ay join in it for Conformity, and recoyer the Place 
* walled, but not Damages, 60, 93, 94. . 
| P Ine to whom a Remainder is granted by Deed can- 


ot N an Action of Waſte without ſhewing the 
Deed, 418. | 

An Action of Waſte lies not againſt a Ten't T. apres, 
39, or Ten't by Execution, 97, but it lies againſt any 
eſſee L. or T. go, or ſpecial Occupant, 96, bein 
en't at the Time when any Act is done or ſuffere 
o the Diſheriſon of him in Reverſion or Remainder, 
v1, 456, by the Ten't himſelf or a Stranger, 95, not- 

ithſtanding ſuch Ten't were an Infant, or Feme Co- 
rert at the Time when the Waſte was done, 95, or 
is Eſtate be afterwards defeated by a Re- entry of 
he Grantor for a Breach of a Condition, 96. 

Yet it lies not againſt any one except a Tenant in 
Jower or by Soy; 94, 417, who had aſſigned o- 
er his Eſtate, and had neither Right nor Title re- 
naining in him at the Time when it was done, 456, 
leſs a Ten't L. or T. after an Aſhgnment take the 
13 "Profits, in which Caſe an Action of Waſte lies againſt 
eren Pim by the Statute, 97. 
vera It cannot be brought by an Heir, Succeſſor, or 
n Joinꝑꝝecutor, for Waſte done before their Time, 94, but 

only for the Sake of Conformity, 94; Nor againſt the 
ord for Waſte done by his Villein before his En- 


ſſee TY 96. . 
a A Clauſe to have Land without Impeachment of 


Feoffor 
98, A 
e Land 
of the 
e ſhal 
nd not 
vouc 
ſpecia 
nother 


alone 


Life, 


* _ Waſte enables the Leſſee to cut down Timber, and 
* n onvert it to his own Uſe, but the Clauſe without Im- 


, eachment by Action of Waſte, does not, 30). A 
medialauſe, that if Waſte be done, it ſhall be redreſſed by 
6, 365 Neighbours 1s void, 93. 

391» 'Y A Leſſee may juſtify the felling of Timber to repair 
n Houſe where he is not compellable to do it, 97. 


erm" Bee Conditions, M. Evidence, & quod ei deforceat. 
hang J, | 


Way 


„ .d 

Way, 101, , © N 
Wills. See Deviſe, * N 

Witneſs — 

No Exception is good ægainſt a Witneſs, (unleſt 
where he is join'd to the Jury, 9,) which docs not 
ve him either to want Diſcretion, or to be an Infi. 
| -*y or infamous, 9, or a Party intereſted in the 
| Cauſe, 9, (as where a Party to an uſurious Contract 
ſues the Uſurer, 10) or under the Coverture of the 


Party, 10. 
Where the Trial is by Witneſſes, the Affirmatiye 


ought to be proved by 3 or more, 10. 
rit. 
A Writ grounded on a Statute muſt purſue the very 
Words, and the Count ſhall ſet forth the Specialty of 
the Caſe, 90, 233. 
| Writ of Right. See Right. 
[1 Tear and Day. | 
I How computed, 198, 342. Tn what Caſes the Time 


is preſcribed by Law, 198, 343. 
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